3amanus ¥ OTBETHI/KPUTEPUH OLICHUBAHUS 3aJJaHUHN 3aKITFOYUTEIILHOTO dTamna
OnuMmnuaapl MKOJILHUKOB «JIoMoHOCOBY 110 mipaBy 2019/2020 rr.

3aganus s ydamuxcsa 10-11 kmaccoB
Bapuant 2

1. T'paxxganun Jluteel R (OH cam pemmi 3amuiaTh CBOM IpaBa, 0€3 MOMOIIH
aJBOKaTa), HMEIOIIMA BHJ Ha JKUTENbCTBO B Poccum, oOpatmics B
Konctutymmonssii Cyg P® ¢ 3ampocoM O KOHCTHUTYUHMOHHOCTH PELICHHS
paifonHoro cyga 1. H-cka, koTOpsIM Oblna HpU3HAHA MPABOMEPHOCTH OTKa3a
MOJTHOMOYHON M30MpaTeabHOW KOMUCCUH B perUcTpalnu R B kauecTBe KaHIUAaTa
B JCNyTaThl MPEACTABUTENBHOIO OpraHa MECTHOro camoympasieHusa r. H-cka. C
TOYKH 3pEHUs 3asBUTENSA, Cy I'. H-Ccka Hapymmi ero npaBo Ha y4acTue B MECTHOM
camoyrmpaBieHuu. [lpumer nu Takoi 3ampoc k paccmorpenuto KC PD (orser
000CHOBATh)
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Oteer: Het He npuMer, Tak Kak

1. C 3anpocamm B Konctutyunonusiii Cyn P® momkHbel oOpamarbes
JIpyrue cyOBbeKThl, 10 APYTMM MOBOJAM M OCHOBAaHUSM (T.€. (popMa oOpalieHus: B
KC — He Hagyexaras)

2. Bmecte ¢ TeM, XOTS HMHOCTPAaHHBIA TPAXKIAHUH HMMEET IIPABO
oOpamenust B Koncrurynuonnsiii Cyn P® c¢ xanoboit, Ho ero untepecsl B Cyze
JOJDKHO TMPEACTABIATh JMIO JUO0 oOjagarouiee aJBOKATCKUM CTaTyCcOM, JMOO
UMEIOIIEeE YUYEHYIO CTENEHb KaHIuAaTa/JI0KTopa pUInYecKux Hayk. (4.2 cT. 53
®K3 o KC P®D)

3. Konctutyunonnsiii Cyn PO He siBjIsieTcs eme OJHOM WHCTAHIUEN
Uit paccMoTpenust nena. OH He paccMaTpuBaeT BONPOCH! (pakTa, a ucciemyer
BOIPOCHI MpaBa.

4. Pemenuss cyma, ¢ TOUKM 3pEHUS 3asBUTENS, HapYIIAIOIIUE €ro
KOHCTUTYIIMOHHbIE TmpaBa (mpaBo) HE MOTYyT ObITh O0OKajJoBaHBI B
Koncturymmonnsii  Cyn  P®, kotopelii mno xamobaM Ha  HapyuleHUE
KOHCTUTYITMOHHBIX TPaB W CBOOOJ TpakgaH IMPOBEPSET KOHCTUTYIIMOHHOCTH
3aKO0HA, IPUMEHEHHOI0 B KOHKpeTHOM JeJe (1.3 cratbu 3). UMeHHO 3aK0HAa, a
He pelleHus cy/aa.

(Cmamuws 97. Jlonycmumocmo dcanobewi.

Kanoba na Hapywenue 3aKOHOM KOHCMUMYYUOHHbIX Npas8 U 800600
donycmuma, eciu:

1) 3axon 3ampazusaem KOHCMUMYYUOHHbIE NPABA U C80000bL 2PANCOAH,

2) 3aKOH npumeneH 6 KOHKDEmMHOM Oejle, PACCMOMpEHUe Komopozo
3a8epuieHo 8 cyoe, Npu 3MOM HCaioda O0INCHA OblMb NOOAHA 8 CPOK He NO30Hee
00H020 200a NOCe paccCMompeHus oeia & cyoe.)



2. Crarbsa 12 Koncrtutymum Poccum ruaacur: «B Poccuiickoit deneparuu
NMpPU3HACTCSd W TapaHTUPYeTCs  MECTHOe  caMoymnpaBieHue.  MecTHoe
caMOympaBjeHHE B TMpelesiax CBOUX ITOJHOMOYHM caMoCTOATeNbHO. OpraHbl
MECTHOTO CaMOYMpABJICHUS HE BXOJAT B CHCTEMY OPTraHOB TOCYAapCTBEHHOMU
BJIACTH.

e Ecnu npuHATP BO BHHUMaHHE, YTO COIJIaCHO JIAaHHOW CTaThe€ OpTraHbI
MECTHOTO  CaMOYMpaBJICHUS HE  BXOIAT B  CHUCTEMYy  OpPraHOB
rOCyJIapCTBEHHOM BJIACTH, TO MOTYT JIM OpPTraHbl MECTHOTO CAMOYITPaBIICHHS,
a TaKXKe TpaxkJaHe, MPOXKUBAIOIIUE HA COOTBETCTBYIOIICH TEPPUTOPUH,
camu ocywecmenams 61acms? (OTBET Hal0 OOOCHOBaTh, OMHUPASICH HaA
cojepkanue Ipyrux HopMm KoHcTutynum).

e Kakue rapaHTUU MECTHOTO CaMOYITPaBJICHUsI 3aKPEIJICHBI HEMOCPEACTBEHHO
B Koncturymuun?
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Oteet: /[a, kak rpaxkaaHe, TaKk ¥ OPraHbl MECTHOI0 CaMOYNPABJIECHUS MOTYT
OCYLIECTBJIAITb HA COOTBETCTBYKWIEH TEPPUTOPMH BJIACTH MECTHOIO
camoynpaBJieHusi. BiacTb MeCTHOTO caMOympaBieHHUs] — OJHA U3 GopM (BHIOB)
OCYLIECTBJIEHUSI NyOnu4YHOM  BiacTh  (HapsAQy C  TOCYJAapCTBEHHOHM U
KOPIOpaTUBHOM(00IIECTBEHHOM) MecTHOe caMOynpaBlIeHHE OCYLIECTBIIETCS
rpaxaaHaMud IyTeM pedepeHayMa, BbIOOpPOB, JApyrux (GopM  MpsSMOTo
BOJICU3bSBIICHUS, Y€pe3 BHIOOPHBIE U APYTHUe OPraHbl MECTHOTO CaMOYIPABIICHUSI.
(u.2 Cr.130 Koncrutynuu). Opranbl MECTHOTO CAMOYIPABJICHHS HE BXOJIAT B
CUCTEMY OpPraHoB rocynapctBeHHoM Biactu (cT. 12 Koncrutyuun), HO OHU MOTYT
OCYLIECTBIIATh NIEPEIAHHBIE UM TOCYAAapCTBEHHBIE ITOJIHOMOUYMS. OpraHsl MECTHOTO
CaMOYIIPaBJICHUSI MOTYT HAJENIAThCA 3aKOHOM OTAEJIBHBIMU T'OCYAAapCTBEHHBIMU
MOJIHOMOYMSIMU € Tepefayeid  HeoOXOOUMBIX JUII HMX  OCYIIECTBICHHS
MaTepUaJIbHBIX U (PUHAHCOBBIX cpeAcTB. Peanusaius nepegaHHbIX MOJTHOMOYUN
MOJAKOHTPOJIbHA rocyapcTBy. (4.2 Ct.132 Konctutyiun).

MectHoe camoynpasinenue B Poccniickoit @enepanuy rapaHTUPYETCs IPABOM
Ha Cy/le0OHYIO 3alIUTy, Ha KOMIIEHCAIMIO TONOJHUTENbHBIX PACX0A0B, BO3HUKIINX
B PE3ybTATE PELICHNUN, IPUHATHIX OPraHAMM IOCYIapCTBEHHOM BIIACTH, 3aIIPETOM
HAa  OrpaHWYEHHE MpPaB  MECTHOIO  CaMOYIpPABICHHS,  YCTAHOBJIEHHBIX
Koncrturytueit Poccuiickoit denepanun u gpeaepanbabiMu 3akoHamu. (Ct. 133).

3. IIpoexT 3akona Poccuiickoit Pexepanun o nonpaBke K KoHcruryuuun
Poccuiickoin  ®enepanun  «O  COBEpPHICHCTBOBAHUU  PeryJHpPOBAHUA
OTHEJbHBLIX BOINPOCOB OPraHU3aANUM MNYOJMYHOH BJIACTH» TPEANOJIAract
Hazgenenue [Ipesuaenta PO momHoMounem o ¢popmupoBanuto ['ocyrapcTBEeHHOTO
Cosera Poccuiickoit ®enepanmim 6 yerix obecneuenus COTIIACOBAHHOTO
GYyHKIMOHUPOBAHUS U B3aWMOJICHCTBHSI OPTraHOB TOCYJAPCTBEHHOW BIIACTH,
ONPEAEICHNUS] OCHOBHBIX HAMNPABJICHUN BHYTPEHHEW W BHEIIHEH ITOJUTHUKU



Poccniickon ~ ®depepanim W IPUOPUTETHBIX  HAIIPABICHWM  COLMAIIBHO-
HDKOHOMHYECKOTO Pa3BUTHs rocyaapctsa. CraTyc JaHHOTO OopraHa IpearonaraeTes
yperyaupoBaTh (eaepaibHbIM 3aKOHOM.

J KakoB coctaB u nopsnok ¢popmuposanus ['ocynapctsenHoro Cosera PO B
HacTosee BpeMsa? KakuMm BHIOM HOPMAaTHBHOIO IIPABOBOIO aKTa PETYIMPYETCS
JEATEIBHOCTD TAHHOTO OpraHa.

o Kakoil cyOBEKT KOHCTUTYLUMOHHOTO IIpaBa OOECHEYMBAET B HACTOSIIEE
BpeMsl BHITIOJTHEHHE TeX LIeJIei, KOTOpbIE, COTJIACHO YIIOMSIHYTOH MonpaBke, OyayT
noctasieHsl nepen ['ocygapcrBeHHbiM CoBETOM?

J CymectBoBan nu B Poccum korma — nubO0 paHee oOpraH ¢ IOJOOHBIM
Ha3BaHHeM? (OTBET MOSICHUTD )
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OtBer: IlpaBoBoii craryc Il'ocymapctBeHHOro cosera P® omnpenenen
[lonoxxennem o Il'ocymapctBeHHOM coBere Poccuiickon ®enepannn, KOTOPOe
yrBepxkieHo Yka3om IIpesunenta P® ot 1 centsiopa 2000 r. Ne 1602. I'occoser
ABJISIETCA COBELIATENBHBIM OPTraHOM, COACHCTBYIOIIMM pPEaNTU3alU MOJHOMOYHM
IJIaBbI rocyapcrea IO BOIIPOCaM oOecrieyeHus COINIACOBAaHHOTO
(YHKIIMOHUPOBAHUS M B3aUMOJICHCTBUS OPTaHOB TOCY/IaPCTBEHHOM BIIACTH.

I[Iynkramu  5-7  ynomsHyroro  IlomoxeHuss ~ yCTaHOBJIEHO,  4YTO
['ocynapcTBeHHBIN COBET bopmupyercs B COCTaBe Ipeacenarelis
['ocynapCTBEHHOIO COBETa U WICHOB | 0CyZJapCTBEHHOI'O COBETA.

IIpencenarens ['ocynapcTBEHHOrO cOBETa U 4iieHbI [ '0CyaapCTBEHHOTO

COBETa YYacTBYIOT B ero pabore Ha OOIICCTBCHHBIX Hadalax.
[Ipencenarenem ['ocymapctBenHoro coseta sBisgetrcs [Ipesunent Poccuiickoit
denepanum.

Unenamu ['ocynmapctBenHoro cosera sBistorcs IIpencemarensCosera
Oepneparuun - Genepanvuoro Cobpanusi Poccuiickoit denepanum,llpeacenarens
I'ocynapctBennoit Jlympr denepansHoro CoOpanusi Poccuiickoii depepariuu,
nonHomMouHble  npexacrtaBurenn  [Ipesmpenta  Poccuiickonn ®enepanuu B
(denepaibHbIX OKpYyTax, BBICIIME JOJKHOCTHBIE JUIA(PYKOBOAUTENH BHICIIUX
WCIIOJIHUTENbHBIX OPTaHOB TOCY/IapCTBEHHON BIACTH)CyOBEeKTOB  Poccuiickoit
denepauuy, PYKOBOJUTEIN bpaxuii B locymapcrBennoi lyme
®enepansHoro Cobpanus Poccuiickoit deneparm.

I[To pemenuto Ilpesugenta Poccuiickorr @Denepanuu B COCTaB
['ocymapcTBeHHOro  coBeTa MOTYT OBITh BKJIIOYEHBI JIMIA, 3aMellaBIIne
JOJDKHOCTH ~ BBICIIMX  JIOJDKHOCTHBIX — JIMI  (PYKOBOJMTENEH  BBICIIMX
UCIIOJIHUTENbHBIX OpraHOB TOCYAapCTBEHHOW BiacTH) cyOBeKkToB Poccuiickoi
@enepauy ¥ uUMeromKe OOJBIION ONBIT MyOJWYHOM (TOCYINapCTBEHHOM U
OOLIECTBEHHOMN) I€ATEbHOCTH.

Lenp oOecrieueHus COTJIACOBAHHOT'O (GyHKIMOHUPOBAHUS u
B3aMMOJICHCTBUSI OPTaHOB IOCYJapCTBEHHOM BJIACTH 3aKperuieHa 3a [ occoBeToM u
ceityac (nerictyroniumM [lonoxkeHnem o HEM) a BOT OIPEENIEHUE B COOTBETCTBUU C
Koncrutymuenr Poccutickoit denepanun u penepanbHbIMU 3aKOHAMU OCHOBHBIX



HAaIlpaBJICHUM BHYTPEHHEHM M BHEIIHENM MOAUMTUKU Poccuiickon @enepanun
oTHocuTcss K mnosHoMmouusiM Ilpesugenta P® (4.3 cr. 80). IlpuopurerHsie
HaIIPaBJICHUS] COLMAIbHO-?PKOHOMHUYECKOTO Pa3BUTHSA FOCYyAapCTBa ONPEACISIET B
ceoux llocnanusax, obpamenusix denepanbHomy CoOpanuto PO Takxke rinasa
rocyapcTBa, 0 o0ecreynuBaTh WX ocyllecTBiIeHue npu3BaHo [IpaBurensctBo PO.

B Poccuiickot wumnepun [0CCOBET, HAAECICHHBIM COBEIIATEIbHBIMU
dbyukusamu, Obu1 oOpazoBan 1 suBaps 1810 roga ummneparopom Anekcanapom I.
B 1906 roxy ['occoBeT Havas BBIMOJIHITH 3aKOHOAATENbHBIE (DYHKIINH.

[Tocne ®@eBpanbckoir peBomoruu 1917 roma ero  AesATEIBHOCTH
IpeKpaTwiIach, 1 B Jekabpe Toro ke roma [occoBeT ObUT ympa3gHEH ACKPETOM
Cosera HapoaHbIX KoMHccapoB Cosetckoi Poccum.

19 wrons 1991 roga ykazom Ilpesumenta PCOCP bopuca Enbpiuna Obur
yupexaeH ['ocynapcrBennsiii coBet npu lIpesuaenre PCOCP, B KOTOPHIN BOLLIN
roCyJapCTBEHHBI CEKpeTapb pPECIyOIMKU, TOCCOBETHUKH, PSAJl MHUHUCTPOB U
npencenaresneid rockoMuteToB. 6 HosOpst 1991 roma T'occoBer ObuT ympas3aHeH. 5
ceHTsIOpst 1991 roma B KayecTBE BPEMEHHOTO OpraHa BBICHIETO COIO3HOTO
yOpaBJiI€HUs [JI COIIACOBAHHOIO PEUICHUS BOMPOCOB BHYTPEHHEW M BHEUIHEH
MOJIMTUKH COIO3HBIX peciyonuk Obut yupesxkieH [ocynapctBennsiii coer CCCP. B
Hero Bouw npe3uaeHT Coserckoro Coro3a u niaBel PCOCP, Vkpaunsl,
benopyccuun, Kazaxcrana, VY30ekucrtana, Kupruszum, Typxmenuu, ApmeHHH,
Tamxukucrana, Azepoaiimxana. 'occoer CCCP npocymiectBoBan 112 anHeit - 1o
pacnaga Coserckoro Coro3a.

1 centsi6psa 2000 roga npesuaeHt PO Brnagumup IlytuH nmoamucan ykas o
cozganun locymapcrBenHoro coBera Poccumiickoit ®enepaunu W yTBEpAUI
MOJIO’KEHHE, KOTOPBIM OMPECIISIIOTCS 3a/1a4i U TIOPSIIOK paboThl COBENMIATEIHLHOTO
Oprasa.

4. B 1878 . ppaniry3ckuii cya paccMaTpuBall HacieacTBeHHoe aeno: [Tocre
cmepTr Dopro — 6aBapCKOro MOJAHHOTO, OBIBIIETO0 BHEOPAYHBIM PEOCHKOM U BCIO
KU3Hb MPOXKUBIIEr0 BO DpaHIuU, OCTAIUCH JIEHEKHBIE BKJIAAbl BO (hPaHITy3CKUX
Oankax. 3aBemnianue @opro He ocTtaBwil. Ha MMyIIecTBO ymepIiiero mpeTeH10Baiu
ero 6aBapckue KpoBHbIE poacTBeHHUKH. [1o dpaHIly3ckOMy mpaBy HacjaeAOBaHHE
JBIDKMMOTO HMYIIIECTBA OMNpPENENseTCs] MO MpaBy CTPaHbl, YbUM TPaKJaHUHOM
(moxanpIM) ObLT YMEPIIHI, TO €CTh 1Mo 0aBapckoMy IpaBy. baBapckoe mmpaBo yxke
B TO BpeMs IIPU3HABAJIO HaCIEJOBaHUE TIOCJIe BHEOpayHbIX JeTeH, WU,
cJieI0BaTeIbHO, UCK 0aBapCKUX POJICTBEHHUKOB JOJKEH ObLT OBITH YAOBJIETBOPEH.
Ho B neno BMmemancs (paHIy3cKuil TPOKypop M TOTpeOOBal MPUMEHEHUS
(dbpaHIly3CKOro npaBa, KOTOpOEe HE MPU3HABAIO HACJIEIO0BaHUS MOCJIE BHEOpaAUHBIX
JleTeld 1 UMYIIECTBO MEePEXO0IUJI0 B COOCTBEHHOCTh rocyapcTBa. Paspemas criop,
KacCalMoOHHbIN (ppaHily3ckuii cyn oOpaTwyl BHUMaHue Ha cienyromiee: Hopma
(bpaHITy3CKOTO TIpaBa B KadecTBE IpaBa MPUMEHUMOTO TpaBa Ui Pa3pelieHUs
JTAHHOTO Jieja BbeIOMpaet npaBo baBapun. Ho B ToXe Bpemsi B GaBapCcKOM IpaBe
€CTh HOpPMa, COIJIACHO KOTOPOM HACIEJOBAHUE JIBUKUMOIO UMYIIECTBA JOJIKHO



ONpPENENATHCS [0 NpaBy TOW CTpPaHbl, € MOCTOSIHHO M, B TOM YHCIE MEpen
CMEPTHIO, IMPOXKHUBAI YMEPILIUH, TO €cThb MO (paHIly3cKOMy mpaBy. B wurore
(dpaHIy3CcKHii CyJ] HE TPU3HAI HACIEACTBEHHbIE IIpaBa 0aBAPCKUX POJCTBEHHUKOB
®opro, ¥ ero UMyLIECTBO MEPENLIO B COOCTBEHHOCTh PpaHLIUU.

B dyem Ha Bam B3MJISA  3aKIIOYAETCS OCOOEHHOCTH IPEJICTaBICHHOIO
IPABOOTHOUIEHMsI, KOTOpasi TIOBJIMsJIa Ha pPACCMOTPEHUE M  pa3pellieHue
ykazaHHoro nena? [IpaBuibHO M Ha Ball B3MVISIA PAasMBILULLT (PAHIY3CKHI
cynpsi? CdhopmynupyiiTe TPUHIMI pemieHus (pa3MbllIUICHUE) TaHHOTO Jena,
KOTOpPbIA TpHUBEN Obl K HPOTUBONOJIONKHOMY pe3yinbrary. Jlomyctumo 1m
IPUMEHEHUE WHOCTPAHHOI'O IpaBa pOCCHICKUMH cygamu? OTBET HEOOXOIUMO
apryMeHTUPOBATbD.
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OtBer: OCOOEHHOCTH MPEJCTABICHHOTO MPABOOTHOIIEHUS 3aKIIOYAETCSd B TOM,
YTO OHO COJACPKUT B c€0€ MHOCTPAHHBIN JIEMEHT C TOYKH 3PEHUS MpaBa KaxKaoro
U3 YINOMSHYTBIX TOCYIapCTB (B JaHHOM ciy4yae Jjsi (ppaHIly3CKOTO MpaBa -
cyOBekT, TOo ectb Popro, HHOCTpaHEl, a s 0aBapCKOro ImpaBa, MECTOM
MOCTOSIHHOTO TIPOXKMBaHUs CyObekTa rnepes; cMepThio Obuia dpannus). Hanmuuue
WHOCTPAHHOTO 3JIEMEHTa B MPABOOTHOIICHHM BJIEYET 3a COOOW BO3MOKHOCTH
MPUMEHEHHUSI K PETYJIMPOBAHUIO ATOTO OTHOIICHUS HOPM IpaBa MHOCTPAHHOTO
rocynapcrBa (9Ta BO3MOXKHOCTh HMMEET HCTOPUYECKOE IMPOUCXOXKJICHHUE).
[TockoJibKy TIOJIy4aeTcs, 4YTO Ha OJJHO M TOXE€ TMPABOOTHOILIEHUE MOTYT
pacrpocTpaHsiTh CBOE JeHCTBME HOpPMBI TpaBa JBYX (M 0oJiee) rocylapcTs,
MpUHAMAasT BO BHUMAHHME BO3MOXXHBIE MPOTUBOPEUHUS MEXKAYy ATUMHU HOPMaMU,
BO3HUKAIOT KOJUIM3UM. McTOopudecku Jisi pa3pelieHus: MOoJ00HBIX KOJUIM3UN B
MpaBe KaxJoro rocyJapcTBa MpeayCcMaTPUBAINUCH (CO3/1aBaJIUCh) KOJUITM3HOHHbIC
HOPMBI, Ha3HAYEHHEM KOTOPHIX OBUIO ompeneneHue (BbIOOP) HAIMOHAIBLHOTO
mpaBa, MOJICKAINIETO MPUMEHEHUIO B KOHKPETHBIX CiIy4asx (MMEHHO IyTeM
YCTaHOBJICHHS KOJUIU3MOHHBIX HOPM MEPBUYHO (DOPMUPOBATIOCH MEKIYHAPOIHOE
YaCTHOE MPaBO, B MPEAMET MPABOBOTO PETYJIUPOBAHUS KOTOPOrO IMOMATaeT M
paccMaTpuBaeMOE€ B HACTOAIIEH 3ajade MpaBooTHomIeHue). Takum o0Opazom,
KOJUIM3MOHHAs HOpMa  SIBJISIETCS  OCHOBAaHWEM [JIsi [PUMEHEHUS HOpPM
WHOCTPAHHOTI'O MpaBa Ha TEPPUTOPUHU TOCYAAPCTBA, B TOM YHUCJIE, ISl IPUMEHEHUS
WHOCTPAHHOT'O TMpaBa CyJAaMH IMPU PACCMOTPEHUU CIOPOB, BBITCKAIOIIUX U3
COOTBETCTBYIOIIUX OTHOIIeHU. B Poccuiickoit denepanuu B paznene 6 yactu |l
I'paxxmanckoro koxexkca PO yCTaHOBIIEHBI KOJUIM3UOHHBIE HOPMBI, TTO3BOJISIIOIINE
OMpENeNUTh TMpaBo, TMOJICKAIIEE MPUMEHEHUI0 K TPaKIaHCKO-TIPaBOBBIM
OTHOIIICHHSIM C Yy4YyacTHEM WHOCTPAHHBIX JIUI[ WA TPaXJaHCKO-TIPaBOBHIM
OTHOILICHUSIM, OCJIO)KHEHHBIM UHBIM UHOCTPAHHBIM 3JIEMEHTOM.

@paHLy3CKUU Cynbsi npu pemieHud aena Dopro moctynuia B COOTBETCTBUU C
yKa3aHUEM KOJUTU3MOHHOW HOPMBI (DpaHIly3CKOTO MpaBa, KOTOpas B KauyecTBE
npaBa MPUMEHUMOTO K PEryJUPOBAHUIO BO3HUKIIETO IMPABOOTHOIICHUS
ompejensuia O0aBapckoe mpaBo. BummMo, B CBSI3M € TeM, 4YTO (PpaHITy3CKOE
KOJUIM3MOHHOE IMPaBO HE COAEP)KAIO HOPM, YTOYHSIONIMX KPYr HOPM



WHOCTPAHHOIO  MpaBa, MPUMEHUMBIX JUISI  PEryJHpPOBaHUSA  CIOPHOIO
MPaBOOTHOIICHUS, (PPAHIY3CKUHA Cyabsl MCXOAWI W3 MPUMEHEHHS HOPM
0aBapCKOTo MpaBa, B3SITHIX BO BCEW IIEJIOCTHOCTH, OMHUPAsCh, B TOM 4YHCIE, Ha
OaBapCcKue KOJIM3UOHHBIE HOPMBI, KOTOPbIE OTChUJIAIM O0paTHO K (hpaHIly3CKOMY
npaBy (TakoW NPUHIMII PEUICHUs Jeia B MEXIYHAPOJAHOM  YacTHOM IIpaBe
MOJIYYHJI Ha3BaHHME — «OOpaTHast OTChUIKa»). OmaHaKo, MOXKHO CPOpPMYIHPOBATH
COBEPILIEHHO MPOTHUBOIOJIOXKHBIM TPUHIMI PEIICHUS JaHHOTO JieNla, €cCiH
UCXOAHUTH U3 TOTO, YTO (PpaHIry3CcKasi KOJUTM3UOHHAS HOpMa OTCHUIAET HE KO BCEMY
O0aBapcKOMy IpaBy, a JIMIIb K €ro 4YacTH, HENOCPEACTBEHHO PETyJUPYIOIIEH
CIIOPHOE MPAaBOOTHOLIEHHUE (TO €CTh K HOpMaM 0aBapCKOT0 MAaTE€pUaIbHOrO Mpasa,
PEryIUPYIOLIEr0 HACJIECICTBEHHbIE OTHOLIEHHA). B TakoM ciaydae, HOpPMBI
0aBapCKOro KOJUIM3MOHHOIO MpaBa MCKIIOYAKOTCA M3 Kpyra HOPM, MOJIEKAIINX
PUMEHEHUIO, U, B Pe3yJibTare, (PPaHIly3CKHUIl CyJ IPUMEHUT 0aBapCKOE MPaBo.

5. OpHoll M3 Pa3HOBUAHOCTEHM MPABOBBIX HOPM SIBIISIETCS HOpMa JeDUHUIIMS,
KOTOpas MpHU3BaHa JaTh OnpejesieHrue (onucarh 3HaYCHUE, COJIEP KaHKE) MOHATUS
WM TEPMHUHA, UCIIOJIb3yEMOT0 B Pa3IMUHBbIX MPaBOBBIX akTax. Cdopmynupyiite
(mpuaymaiiTe W HaNMIIUATE) OAHY HOPMY-IEPUHUIIMIO U JBE MPABOBHIE HOPMBI,
KOTOpBIE OBl COZIEpKaIM B ce0€ UCKIIIOUEHUE U3 HEE.
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OtBer: Ilpu ¢dopMynupoBaHuM yKa3aHHBIX B 3aJlaHUU  HOPM, YYaCTHUKHU
OJIUMIUAbLI JOJKHBI TPOJIEMOHCTPUPOBATH MOHUMAHHE HOPMBI-ICHUHUIINN B
KauecTBE OOIIEro MnpaBujia UM HOPM-UCKIIOYEHUN M3 JIePUHUIIMU B KadyecTBE
YACTHBIX CJIy4yaeB [JIi ATOr0 OOUIEro mnpaBuja, MNPU KOTOPBIX OMNPEEIsIeMOe
noustue (TepMuH) He OyaeT NPUMEHSThCS B 3HAYCHWH, yKa3aHHOM B HOpMeE
nebununmu. Ilpu  oIleHMBaHMM OTBETa YYAaCTHHKA YYUTBHIBACTCS SICHOCTD,
ONPEAEIEHHOCTh, OJHO3HAYHOCTh, HENPOTUBOPEUYUBOCTh U  JAKOHUYHOCTH
chOpPMYITMPOBAHHBIX YIACTHUKOM MTPABOBBIX HOPM.

6. Tlocne 3aBepiieHHs MPOBEPKU PabOT 3aKIIOYUTEIHLHOTO ATana OIUMITHAbI
HIKOJIBHUKOB «JIoMOHOCOB» 1O mpaBy Bawm, Takke kak ¥ B OTOOPOYHOM 3Tare
OyzeT mnpenocTaBieHa BO3MOXKHOCTh MMOJaTh aNeJUIALMAI0 Ha WTOTH IPOBEPKH
Bameii pa®oTel u BbicTaBiieHHble Oayuibl. He 3a0biBasg 0 TOM, YTO B OTJIMYHUE OT
OTOOPOYHOTr0 3Tamna, aneuIAlMA MO UTOraM MPOBEPKU PadOT 3aKIIOUYUTEIHLHOTO
stana OJIUMIIUAILI MOKHO 0JIaBaTh HE TOJIBKO JUCTAHIIMOHHO (B CETH MHTEPHET),
HO U JIMYHO B aNeJUIIIUOHHYI0 KOMUCCHIO, OTUPAsICh HA 3HAHUS O CTPYKTYpE HOPM
mpaBa U croco0ax e€ BBIPAKEHUS B CTPYKTYPHBIX 4YaCTAX (CTaThsiX, MyHKTaX U
T.Jl.) HOPMATMBHOIO MPABOBOTO AaKTa, COCTAaBbTE W HAIMWIIUTE HOPMAaTUBHBIN
MPABOBOM AKT, OMPEICIISAIONIMN MOPSAOK MOJa4Yl U PACCMOTPEHUS alleJUISIINK Ha
pEe3yAbTaThl 3aKIIOYUTEIBHOTO dTana OnuMIuabl MKOJIbHUKOB «JIOMOHOCOBY MO
npaBy. TpeOoBaHUS K COIEPKAHUI0O U CTPYKType [aHHOTO HOPMATHUBHOTO
npaBoBoro akta (manee — «HITA») crnenyromue: 1) HITA gomxeH cocTodTh He



oonmee uem u3 10 mynkroB (crareid); 2) HIIA pomxeH mOoclieoOBaTEebHO M
HEMPOTUBOPEYUBO OMUCATh MPOLEAYPY MOJAUYH U PACCMOTPEHUs aneuiainuii; 3) B
HITA noimKkHBI cofepkaTbCsl yKa3aHUs Ha KIIOYEBbIE IOpUAMYEcKue (aKThl,
BJIEKYIIHE 32 COOOM COOTBETCTBYIOIINE MMOCIEICTBUS.
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Otger: [lpu olleHMBAaHUM OTBETAa YYHUTHIBAETCS COOTBETCTBUE IMPEICTABICHHOTO
(COCTaBIEHHOI0) YYaCTHHUKOM OJIUMIHWAAbl HOPMATUBHOIO TMPAaBOBOIO aKTa
TpeOOBaAHMSIM, U3JIOKEHHBIM B 3aJaHuU. Takke YUYUTHIBAIOTCA SICHOCTb,
OJTHO3HAYHOCTh W  JAKOHUYHOCTh  CHOPMYJIMPOBAHHBIX  yYYaCTHUKOM |
BBIPDQKEHHBIX (M3JIOKEHHBIX) B CTaThsiX (MyHKTaX H T.J.) HOPMAaTUBHOTO
MPaBOBOr0 aKTa IMpaBOBBIX HOpM. Hopwmpbl, conepxaiiuecs B HOPMAaTUBHOM
MIPAaBOBOM aKTE€ HE JOJDKHBI (M0 BO3MOXKHOCTH) BIAJAaTh B KOJUIM3UHU JIPYT C
JPYTOM M CO3/1aBaTh MPOOETbHBIE CUTYaIIUU.

7. Ilerp IlerpoBuu [I., sBnsitomuiicss 3amectuteneM mpenacenarens Ne - ckoro
00JIaCTHOTO Cyna BAPYT pa3MeuTalcs W MpeACTaBui cede, YTO B JAJIEKOM WM
HEJIAJIEKOM OY/TyIlleM, IIEHTPaJIbHOE MECTO B CHUCTEME pa3/iefieHus BiIacTel 3aiiMeT
cyneOHasi BeTBb BiacTu. OH moJjaraji, 4To cyAeOHas cCUcTeMa JOJKHA HE TOJIBKO
OCYIIECTBIIAITh MPABOCYAUE, HO UM OCYHIECTBIATH KOHTPOJIb W HAA30p 3a
COOJIIOZICHUEM W HUCIOJHEHHUEM  JICMCTBYIOIIETO  3aKOHOJATENIbCTBA  C
HCKJIIOUUTEIPHOW  BO3MOXKHOCTBIO — IPEKpamiaTh IOJHOMOYHS  HEPaJIUBBIX
rOCy/1apCTBEHHBIX YMHOBHHUKOB, MPHUBJIEKATh MUX K OTBETCTBEHHOCTH, A& TAaKKE
JIOCPOYHO TNPEKPAIIATh IOJHOMOYHUS TOCYJApCTBEHHBIX OpPraHOB M OPraHoOB
MeCcTHOro camoymnpabiieHUsl. CyAeOHBIM KOHTPOJb 3a WX JESITEIBHOCTHIO U
CyleOHbIE TMPOBEPKUM OBLIM OBl JIYYIIUM MEXaHW3MOM peau3alluy TpaBa H
obecrieueHust 3PGHEKTUBHOCTH TOCYJAapCTBEHHOr0 MexaHu3ma. Kto nydie Bcex
pazOupaeTcsi B TOHKOCTSIX TIPABONPHUMEHEHHS, B TOM, Kak JOJIKHO OBITh
peanu3oBaHo TpaBo? — 3amaBan cebe Bompoc [letp IleTpoBuu, KOoTOPHIN Kazancs
eMy BIIOJIHE puTOopudecKkuM. MiMeHHo cyneOHas BiIacTh JOJDKHA CTOSATH Ha CTpaxke
3akoHa! Kouctutynuonnsii Cya, nmo maenuto Ilerpa IletpoBuua, momkeH ObLI
BOWTHU B COCTAaB OOBCAMHEHHON CYJIeOHON CHCTEMBbI M MPHOOPECTH BO3MOXKHOCTD
MPUHUMATh PEUICHUS MO JOCPOYHOMY TMPEKPAIICHUIO ITOJTHOMOYUN BBICIINX
OpraHoOB TOCYAapCTBEHHOW BJIACTH U JOJKHOCTHBIX JIMI] B CBS3U C KaKUMH-THOO
«CEPBE3HBIMM» HAPYIICHUAMU B UX JI€SITEITbHOCTH.

Ho nnst aToro y cyae6Ho# cucTeMBI B ICHCTBYIOIIEM 3aKOHOAaTeIbLCcTBE PD
JIOJDKHBI OBITh MPEIYCMOTPEHBI TapaHTUM HE3aBUCUMOCTH CYJeld U CyAeOHBIX
OpraHoB OT BMEIIATEILCTBA B €€ JCATCIBHOCTh JIPYTMX BETBEH, TaKUE Kak
3aMKHYTOCTh (M30JIMPOBAHHOCTh) CyA€OHON CHCTEMBI, KOTOpas OOECTICUMBACTCS
0COOBIM TOPSAKOM (DOPMHUPOBAHUS CYZOB M 3aMEIICHUS CYICUCKUX JTOJDKHOCTEH,
HEMOJKOHTPOJIBHBIM JIpYyrUM TrocyaapcTBeHHbIM opraHam (Ilerp IlerpoBuu,
moJiaraj, 4To CyAbM HIDKHETO 3BEHA CyJ€OHON CUCTEMBI JOJDKHBI BBIOUPATHCS
HEIMOCPEICTBEHHO HACEJICHUEM, a CYJbU BBIMIECTOAIINX CYI0B OYIyT U30UpPaThCS
CyIbsIMA HWKECTOAIIMX CyJAOB U3 uuciaa dtux ke cyaed). Cyabu



Koncruryrmmmonnoro Cyaa DOJDKHBI BBIOMPATHCS BCEHAPOAHO TPHU COXPAaHEHUU
BCEX HbIHE MPEIYCMOTPEHHBIX TPeOOBAHUHN K UX KaHIUAATYpaM (BbIOOPHI TOJKHbI
MPOXOJIUTh B U30MPATETHHBIX OKPYTax Mo KOJUYECTBY CYACHUCKUX JOJIKHOCTEMH).

Takoil BBICOKMI aBTOHOMHBIN, M30JMPOBAHHBIM CTaTyC CyAcOHOM BIacTH
No3BOJIMJI  Obl €l HE TOJIKO KOHKYPUPOBAaTh C 3aKOHOJATENbHOW U
WCIIOJTHUTEIIbHOM BIIACTHIO, HO U, AK€, TOMUHUPOBATH HaJ HEM.

Hackonbko gaHHBIE pa3MBIIUIEHUS COOTBETCTBYIOT MPHUHIUITY pa3lCICHUs
BJIACTEN U UHBIM KOHCTUTYLIHOHHBIM ITPUHIIUIIAM.
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OtBer: CnexyeT OTMETUTH, YTO caM MO cebe MPUHIUN pa3AeieHHUs BIACTEH,
YUHUTBIBASI UCTOPHIO €ro (POPMHUPOBAHHUS, HE SBISECTCA OJMHAKOBO MOHUMAEMbIM B
pa3Hble HCTOPUYECKHE NEPHOJABI M COIAEPKAHME €ro MOXKET H3MeHAThbes. llo
KpaiiHeil Mepe, UCKIII0UaTh TaKyl0 BO3MOKHOCTh Helb34. [loaTomy (TeopeTnueckn)
MOKHO Pa3MBILUIITh 00 MU3MEHEHUH (PYHKIIMOHAAa BETBEH BJIACTH (PaBHO TaKKe
KaK U MOSBJICHUM HOBBIX BETBEI) MPOrHO3UPOBATh UX COOTHOLIEHUE C JAPYTUMHU
BETBsIMU BiacTu. OQHAKO IIPU TaKOM Pa3MBIIUICHUN OY€Hb BaXXHO HE JOIYCTUTh
HapyIICHHUs CYIIECTBYIOUIMX KOHCTUTYLHOHHBIX MPUHIUIOB (HApOJIOBIACTUS,
JEMOKpPATUH), CUCTEMbI «CIEPKEK M IPOTHUBOBECOB», MOCKOJIbKY HUMEHHO HX
HapylLIEHUE MPUBEIET K «JIerpalaliii» BCEU UIEHU pa3/ICIICHHS BIACTEH.

YuuThIBast U3JI0KEHHOE U aHAU3UPYs «meuTsDy [letpa IleTpoBuya, cnenyer
CKa3aTh, YTO MPUHLMUII pPa3JeieHUs] BJIACTEH, B TOM YHCIE, MPEANOIaract
HEJIOMYCTUMOCTh TOMUHUPOBAHUS KaKON-INOO U3 «BETBEW» BIACTU HAJl IPYTUMHU.
B »Tux nensx Ha ero ocCHoBe (POPMHUPYETCS CUCTEMA «CIIEPKEK U TPOTHUBOBECOBY.
[Ipn Hanuuuu y cyneOHO# BJIACTH LIEHTPAJIBLHOTO MECTa JaHHas cucrema Oyner
o0e3/BMKEHAa W BO3HHUKHET «AMKTarypa cynei». Kpome Toro «pasneneHue»
BJACTE HE O3HA4YaeT MX IPOTHUBOIIOCTABIECHUS, HANPOTUB OHU JIOJKHBI
B3aMMOJICHCTBOBaTh IPU  OCYIIECTBIEHUM BJIACTHU B  TPEX, YKa3aHHBIX
KoncTurynuuen HanpaBieHUsX.

Ecnu cyibl HAYHYT OCYIIECTBIIATh UCKIIIOYUTENbHBIE (YHKIUU (KOHTPOIb U
HAJ30p 3a COOJIIOIGHHEM M MCIIOJIHEHHWEM JEMCTBYIOUIETO 3aKOHOJATENbCTBA C
VCKIIFOUUTEIBHOM  BO3MOYKHOCTBIO — IIPEKpallaTh  IOJHOMOYMS  HEPAAUBBIX
rOCyAapCTBEHHBIX YWHOBHHUKOB, IMPHUBIEKATh HUX K OTBETCTBEHHOCTH, a TaKkKe
JIOCPOYHO TIpeKpaliath MOJHOMOYMS TOCYJapCTBEHHBIX OpPraHOB M OPraHoB
MECTHOTO CaMOYIIPABIICHUS), TO TEM CaMbIM OHHU 3a0JIOKUPYIOT JEATEIBHOCTD
UCITOJIHUTENIbHON BIIACTH, KOTOpas MOMAaJeT OT HUX B 3aBUCUMOCTb U HE CMOXKET
OCYIIECTBIISITh CBOU (DYHKIIMU MO 0OECTICYEHUIO MCIOJHEHUS 3aKOHOB. Cuctema
BHYTPEHHETO KOHTPOJISI MCIOJHUTEIBHON BiacTu OyaeT paspyuieHa. CyneOHas
JKCMaHCUs B cdepy Haa3opa crana Obl BTOP)KEHHEM B KOMIIETEHIIMIO OPTaHOB
OPOKYpaTypbl ¥  MPENATCTBUEM i  AaBTOHOMHOTO  (PYHKIIMOHUPOBAHUS
VCITOJIHUTEJIbHOM BJIACTH.

Kommentupys wunero BxoxaeHus KoncturyumonHoro Cyna B cocTas
O00BEIMHEHHOW CyNeOHOW CHCTEMbl U MPUOOPETEHUS BO3MOXXHOCTU MPUHHUMATH
pEelIeHUs] MO JIOCPOYHOMY NPEKPAILCHHUIO IMOJHOMOYMN BBICIIMX OPraHoB



TOCYIapCTBEHHOW BJIACTU U JIOJDKHOCTHBIX JIMI[ B CBS3M C KAaKUMHU-JIHOO
«CEpbE3HBIMM» HAPYIICHUSIMH B HX JEATEIBbHOCTH, CIEAYET OTMETUTh, YTO B
HEKOTOPBIX CTpaHaxX (YHKIMM KOHCTUTYIIMOHHOTO KOHTPOJIS, IE€UCTBUTEIBHO,
OCYUIIECTBJISIOT HE CHEIMaJIM3UPOBAHHBIE OpPraHbl (Kak B 3TO XapaKTEpHO s
KOHTHHEHTaJIbHOM MOJI€NIN), a BCE CYJIbl WM BBICHIME CYJbl, BO3TJIABISIONINE
cynebnyto cucremy (Harmpumep, Bepxosusiii cyn CIIIA). Berpeuatores u Takue
MIPABOBBIE MOJIETN MPUBJICUYEHUS] K OTBETCTBEHHOCTH BBICIIMX JIOKHOCTHBIX JIUIL
(mpe3umeHTa, HapUMeEp), KOTOPBIE MPEIIOIaralT pacnpeesieHue MOJTHOMOYUN
[0 OTPEIICHHUIO TJIABBI TOCYAApCTBA MEXKIY MapiaMEHTOM (BBIABUTAeT OOBUHEHUE
IPOTUB MPE3UJEHTAa) W OPraHOM KOHCTUTYLIMOHHOTO KOHTPOJS (IPUHUMAET
peuieHre 00 OTPEIICHUH €ro OT JOJKHOCTH). Takoil mopsmok JeHCTBYET,
HarpuMmep, B Uexuu.

OTHOCHUTENBHO UAEH BBIOOPHOCTH CYJIEW, CIENYET CKazaThb, YTO 3Ty HJEIO
YK€ MBITAIACH BOILUIOTUTH HA POCCUKMCKOM II0YBE, HO €€ pealln3alys HeE IpUBeEia
K TOBBIIICHUIO <A()PEKTUBHOCTH» MpaBOCYAUs (HE3aBUCUMOCTh IPABOCYIUS
paspylaercsi, CyAbHM, 3aBUCHUMbIE OT H30upaTened, W NapTUH  TEepPSIOT
npodecCuoHanu3M, CyAbl MpeBpallalTcs B MOJIUTHYECKHWEe opranel). Kak
NOKAa3bIBA€T M OIBIT JPYIUX CTpaH, «U30JMPOBAHHOCTH» CYAEOHON CHCTEMBbI
IPUBOJUT K €€ BHYTpeHHeMy paspyueHuto. CyneOHas OIOpOKpaTusi B pexXHUMe
3aMKHYTOCTM M OECKOHTPOJBHOCTM CaMa CIIOCOOHa YCTaHOBUTb PEXKUM
KOJUIEKTUBHOM O€30TBETCTBEHHOCTHU. 3aBUCUMOCTh CyJAE€H OT Mpeacenarene
CyZIOB, KOHTPOJBHBIX W JAUCUUIUIMHAPHBIX OPTraHOB «CYACHUCKOW KOpIIOpaLum»
BO3pACTAET B YCIOBUAX €€ 3aMKHYTOCTM MW HEraTUBHO BO3JCHCTBYET Ha
HE3aBUCUMOCTb, CIIPABEITIUBOCT U MPO(ECCUOHATIN3M CYAEH NpU OCYIECTBIECHUN
VMU NIPABOCYIUS.

Wnes n3bpanus cyneit Koncrturynumonnoro Cyia Ha BceHapOAHBIX BBIOOpax,
B Cllyyae €€ BOIUIOLIEHUS, MPUBEAET K 3aBUCUMOCTU CyAel oT u3buparenen K
«cyaeickoMy nonyiausmy». UToObl yaepKaThCs Ha CBOEU TMO3UIUU CYIbsi OyaeT
03a004Y€H HE MNPUHATHEM CIPABEAJIUBOTO M MNPOPECCHOHATBHOIO pEIIEHUs, a
YCIIEXOM B IOJIUTHYECKOMN Urpe. Takke 0CTaeTcst He SICHBIM MOPSAI0K BBIIBUKEHHUS
kaHauaaroB B cyapn KC. Crnenyer oOpaTuTh BHUMaHUE Ha TO, YTO €CJIM HAPOJ
Oyaetr u30uparb cyned, TO AOCPOYHOE NPEKpalIeHHE UX IOJTHOMOYUM (OT3bIB,
nepen3OpaHue) — Takke OKaxeTcs (yHKIUEH 3JeKTopaTra, a B PEalbHOCTU —
nomuTukoB. Tak KC mpeBpaTuTcs U3 opraHa KOHCTUTYLHOHHOTO KOHTPOJS WU
MPAaBOCYAUS B OPraH IIOJMTHYECKOW BJIACTH, KOTOPBIH K TOMY € CTaHET
KOHKYPEHTOM OpPraHOB UCIIOJIHUTEIBHON U 3aKOHOAATEIBHOM BIACTH.

8. Homyctumo 1 ¢ Ttouku 3penus Koucrurymum PO u OK3 «O
Koncrurymmonnom Cyne P®» TonkoBanue KoncrurynmonusiM CynoM craTbu
Koncturynuun o KoncrtutynunonHom Cyze, a Takke OIEHKa YKa3aHHBIM CYIOM
KoHCTUTYIIMOHHOCTH HOpM @DK3 «O Koucturyumonnom Cyne P®». Ortser
MOTHUBUPYWTE M JAaWTE€ OLEHKY BBIABICHHOW CHTyallMd C TOYKM 3PEHUS HHBIX
KOHCTUTYILIMOHHBIX IPUHIIUIIOB OPraHU3aIMK Cy1€0HOM BJIaCTH.
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OtBet: IIpoBosrinamas Poccuiickyro denepanuio MpaBOBBIM T'OCYIapCTBOM, B
KOTOpPOM TIpaBa M CBOOOJBI 4YeJOBEKa M TpaxJAaHUHA SIBISIOTCS BBICIIEH
LEHHOCTBI0O U obOecneunBaroTcs mpaBocyaueM, Koncrurynusi P®D, umeromas
BBICIIYI0 IOPUAHYECKYI0 CHJIY, HEe JOMyCKaeT CylIeCTBOBAHME HOPMATHBHBIX
NMPaBOBBIX AKTOB, COOTBeTCcTBHE KOTOPbIX KoHcTuTynum P® He mopsexur
cyneOHoii mposepke. IIpuHuun BepxoBeHcTBa KOHCTUTYHHMH Npeanojaraet
BEPXOBEHCTBO BCEX €€ IOJIOKEHUH, B TOM YHCIE CT. 125, KOTOpas He nenaer
KAKUX-IM0O0 UCKIt0YeHUH il ToakoBanus Konctutyunonnem Cygom PO cr. 125
Konctutynuu PO.

[Tonoxxenus crateu 125 Koncturymum PO ycraHaBamBaioT, 4To 00bEKTOM
nposepkn KoncturynmonHoro Cyna P® kak crnenuajJu3MpoOBAHHOIO OpraHa
Cy1e0HOr0 KOHCTUTYLUHMOHHOI'0 KOHTPOJIs, 00ecneYyrBalIIero BepXOBEHCTBO
Koncrturynuun P®, €€ BbICHIYyIO HOPUAMYECKYIO CHILy, NPSIMOE IEHCTBHE U
IIPUMEHEHUE Ha Bcel Tteppuropun Poccuiickor Penepanuu, SBISIIOTCA, B
YaCTHOCTH, BCe 3aKOHbI, npuHuMaemble DenepanbHbiM CoOpaHuem —
IMapaamenTom Poccuiickon @eaepanumn.

B Konctutyunun PO Ttepmun «(penepaibHblii 3aKOH» UCHOJIb3YeTCH sl
0003HaYeHHs BCeX 3aKOHOB, IPUHUMAEMBbIX (eAepalIbHbIM 3aKOHOAATEIEeM, —
Kak (enepanbHBIX 3aKOHOB, IPUHHMAEMbIX B OOBIYHOM TOpSAKE, TaK U
(denepaibHbIX KOHCTUTYLIMOHHBIX 3aKOHOB. [Ipu 3ToM Konctutynus PO ucxogut
U3 BEPXOBEHCTBA (pelepanbHbIX KOHCTUTYLIMOHHBIX 3aKOHOB IO OTHOILIECHUIO K
(denepasibHBIM  3aKOHAaM: YyCTAHABIMBAas, 4YTO U (enepanbHble 3aKOHBI H
(benepaibHble KOHCTUTYLIMOHHBIE 3aKOHBI, IPUHUMAEMBIE 110 TIPEIMETAM BEICHHUS
Poccuiickont ®@enepanun, UMEIOT NOpsAMOE JACHMCTBHE HAa BCEH TEPPUTOPUHU
Poccuiickoit @enepanuu (cratbst 76, yactb 1), oHa OJTHOBPEMEHHO 3aKpEILISET,
yro  (enepasbHble  3aKOHBI HE MOTYT IPOTUBOPEUYUTH  (eaepaabHbIM
KOHCTUTYIITMOHHBIM 3aKOoHaM (cTaThsi 76, 4acTh 3), U MpeAyCMaTpUBAET OCOOBIN
MOPSIIOK TPUHATHUS (efepalbHbIX KOHCTUTYIIMOHHBIX 3aKOHOB (cTaths 108, yacth
1).

denepajibHble KOHCTUTYIMOHHBIE 3aKOHbI OJI’KHBI COOTBETCTBOBAThH
Koncruryuuu P® u noajiexar mnposepke B IMOPAAKE KOHCTUTYHHOHHOIO
CyIONPOU3BOACTBA B €cOOTBeTCTBUM €O cTtarbeil 125 Koncruryuuu P® Ge3
KAKHUX-JIM00 U3bATHI.

B 1uenom paHHBIE MOJHOMOYMS HANpPAaBJIEHbl HA COBEPLICHCTBOBAHHWE
3aKOHOJATEIBHOTO PETYIHPOBAHUS, OOECIEYEHUE €ro HEeNnpOTUBOPEUUBOCTH
OCHOBHOMY 3aKOHY CTpaHbl, B 3TOW CBSI3U HMX HEIb3sl PACCMATPUBATH KaK
MOCATAOIINE HA IPUHIMUIT HE3aBUCUMOCTD CyIEH.

9. HecoBepiienHosieTHU XparnoBUIIKUN OBbLT 3a/iepKaH B MOMEHT COBEPIICHUS
XYJIUTaHCKUX JIEUCTBUM. Y CTAaHOBUB BO3PACT 3aJEPHKAHHOIO, CIIEIOBATENb BHI3BAI
3alIUTHUKA-aIBOKATa JIJIs 3alIUThl IpaB XpanoBulKoro. OpHako XpanoBUILIKUN
oOImaThCsA C 3alIUTHUKOM OTKA3aJCs, 3asBUB, OJTOT 3allUTHUK Ha3HAYCH
CJIeIOBAaTENIEM U, CIEAOBATEIBHO, HAXOAUTCS C HUM B croBope. OH, XpanoBULIKUH,



KETaeT, 4YTOOBl 3aUTHUKOM BBICTYMWJI €ro cTapmuid OpaT — CTyHIeHT
IOpUINYECKOTo By3a. Kakoe pemienne npumer cnenoparens? [ouemy?
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OtBer: Konctutynus P® B cratbe 48 rapaHTupyeT KaxJIOMy NpaBO Ha
MOJIyYCHUE KBAJTU(PUIUPOBAHHOMN IOPUANYECCKON TOMOIIH.

Kpome Toro, wacte 2 crarbm 48 3aKpelisieT MNpPaBo KaxKI0Iro
3a/IePsKAaHHOI0, 3aAKJIIOYEHHOI0 MO/ CTPa)Ky, 1 O0BUHAEMOI0 B COBEPUICHUU
NPeCTYIVICHUs MOJIb30BATHCH MOMOIIBLI0 aABOKATA (3alIMTHMKA) C MOMEHTA
COOTBETCTBEHHO 3aJICpKAHUS, 3aKIIOYEHUS] TMOJ CTPAXy WIH TPEIbSIBICHUS
OOBHHEHMUSI.

ITon xkBamuUIMPOBAHHON IOPUIUYECKON MOMOIIBIO MOHUMAETCS MOMOIIb
HE3aBUCUMOTO MPOGECCHOHANIBHOIO COBETHHUKA IO IMPABOBBIM BOIpOCaM —
agBoKata. AJBOKATOM SBISIETCS JIMIO, MOJYy4YHMBIIEe B YCTAHOBJEHHOM
DenepanabHbIM 3aKOHOM «O0 agBOKATCKON [JeATEJbHOCTH M aABOKAType B
Poccuiickoit ®denepauumn» NmopsiAKe CTaTyC aJABOKATa U IPABO OCYLIECTBIATH
aJIBOKaTCKYIO JI€SITEIIbHOCTD.

IIpenycmotpennoe vacteio 1 ctatbu 50 YIIK PO npaBo Ha nmpuriaiieHue
3alllMTHUKA HE O3HauyaeT MpaBO OOBHUHSIEMOTO BBIOMpATh B KAueCTBE 3alllUTHHUKA
J000€ JIMIIO0 IO CBOEMY YCMOTPEHUIO M He NpelanoJaraer BO3MOKHOCTh
y4acTus B jeJie JII0Oro Juia B KayecTBe 3allMTHUKA. [Io cMbICTy MOT0XKEeHNI
yactu 2 cratbu 49 VYIIK PO, 3ammury 00BHHAEMOro B [10Cyde0HOM
NMPOU3BO/JCTBE BIPaBe OCYUIECTBJATH TOJbKO AJABOKAT. Y4YacTUE€ HWMEHHO
a/JIBOKaTa B KAUEeCTBE 3aIUTHUKA M10J103PEBAEMOr0 (0OBHUHSAEMOI0) IO YTOJIOBHOMY
JIeITy SBJISICTCS NOMOJHUTEILHON TapaHTHUEW HAJJICKAIIETO YPOBHS 3aIUTHI MTPaB
TaKuX JIUII.

B kauecTBe uckItOUeHUS B Cy/IEOHBIX CTAIUSAX IO PEIICHUIO Cy/a B MPOIIECC
(HapsaIy € aJBOKAaTOM WM BMECTO aJBOKaTa MPU MPOU3BOJCTBE y MHUPOBOTO
CyZIbU) MOTYT OBITh JOIYIICHBI OJM3KKHE POJCTBEHHUKU W WHBIC JIUIIA, O JOMYCKe
KOTOPBIX XO/IaTalCTBYET OOBUHSEMBIH.

OOecnieyeHre mpaBa Ha KBATU(UIIMPOBAHHYIO HOPUAMYECKYIO TOMOIIb
OCYIIECTBJISIETCS  JABYMsSl  croco0aMu: JUOO  3alUMTHUK  MPHUIJIAIIAETCS
MOJ03pPEBAEMbIM, OOBHHSEMBIM, €0 3aKOHHBIM TNPEACTaBUTENIEM, a TakKke
JPYTUMHU JIUI[AMU TI0 TTOPYYEHHUIO UJIU C COTJIacHsl 1MOI03pEeBaeMOT0, OOBUHIEMOTO.
[Tono3peBaemblii, 0OBUHSIEMBII BIIpaBe MPUIIaCUTh HECKOIBKO 3alIUTHUKOB. JIn60
[0 y4yacTHE 3AlMUTHHKa ol0ecne4yuBaeTcs A03HABATEJIEM, CJeAoBaTe/ieM WU
cyaoM. [[ns Toro, 4toObl HUCKIIOUWTH KaKyHO-TMOO BO3MOXXHOCThH BJIMSIHUS Ha
aJBOKaTa CO CTOPOHBI JMIA, BEAYIIEro MPOU3BOACTBO MO JAENYy, MHOPSIOK
Ha3HAYEHUs KOHKPETHOTO aJBOKATa PEryJIupyeTcsl MpaBUIaMH, YCTAaHOBIECHHBIMU
CoBeroM denepanbHOl MaaThl aIBOKATOB.

Y mopo3peBaemoro (0OBHHSEMOI0) €CTh NpPaBO B JI000ii MOMEHT
NMPOU3BOJACTBA 10 eIy 0TKA3aThCHA OT MOMOIIM 3ALUTHUKA, OJHAKO JAaHHBIN
OTKa3 HE ABJISIETCS 00s13aTeIBHBIM ISl CeIoBaTeNs (o3HaBarens, cyaa). B cBs3u
C HEOoOXOJUMOCTHIO OOECMeUYeHUsI B OTHCIBHBIX CIy4yasx JOMOJTHUTEIbHBIX



rapanTuii mpaBa Ha 3amuty, YIIK P® ycranaBnuBaer ciydyan 00513aTeIbHOIO
yuactus 3amuTHuKa (cT. 51 YIIK PO). Jlaxke npu ycIoBUM MUCBMEHHOTO OTKa3a
OT HEro TMOJ03PEBAEMOr0 WIM OOBHUHSEMOIO, CJeAOoBaTellb, IO3HABaTEb, CYI
00s13aHbl HA3HAYUTH 3alIUTHUKA. K TakuMm ciydasM OTHOCUTCSA, B TOM 4YHUCIE
HECOBEPILICHHOJETHE  MOJ03peBaeMoro  (OOBHHSIEMOr0), a Takke: €ecliu
nojio3peBaeMblii  (OOBUHSEMBIN) HE BIAACET S3BIKOM CYAONPOU3BOJACTBA, €MY
IPO3UT HaKa3aHWE B BHJIE JUIICHUS CBOOOJBI CBBINIE 15 JeT, MOXU3HEHHOE
JUIIeHHE CBOOOABI MIIM CMEPTHAS Ka3Hb U JP.

10. Mexny OOO «ToproBo-pa3BiekarenbHblid HeHTp 3Be3goukay u  AO
«CuHeMapoH» ObLI 3aKJII0YEH JOTOBOP APEH/Ibl HEXKHUIIOTO MTOMEIIEHUS Ha 5 ATaxe
B 371aHuu, npuHaiexkaneM OO0 «ToproBo-pa3BiieKaTeNbHbIA LEHTP 3BE30UKa»
JUIs. pa3MelleHus kuHotearpa. JloroBop Obul 3akiito4eH cpokoMm Ha 10 et u
3apErUCTPUPOBAH B YCTAHOBIIEHHOM mHopsAnke. ApeHaHas miarta 3a Bce 10 mer
OblJ1a OJIHOCTHIO BHEceHa apeHaoaarento. AO «CuHeMapoH» MPOU3BEI0 PEMOHT
MOMEIICHHS, 3aKYIIUJI0 O00OpYJAOBaHUE OTKPHLJIO KUHOTEATP C PEXKUMOM padOThHI
«KpyTJIOCyTOYHO». B 1goroBope apeHzbl yINOMHMHAHMM O pexuMme padoTa
KMHOTeaTpa He ObUIo, OJIHAKO apeHjoJlaTelh He BO3paXkal IMPOTUB
KpPYTJIOCYTOYHOU pabOThl KHHOTEATpa, HECMOTPS Ha TO, YTO JPYTrU€ Mara3uHbl U
pa3BiieKaTeIbHBIC IIEHTPHI B 3TOM 371aHuU padoTtanu 10 22-00. Yepes 4 rona nocie
oTkpeiTusl KuHOTearpa, OOO «ToproBo-pa3BieKaTenbHbI LEHTP 3BE3T0YKA»
npoaasio 3aaHue OOO «CTpoHieHTp», U HOBBIM COOCTBEHHMK ILIAHUPOBAI
OTKPBITh B 3[JaHUU CTPOUTEIBHBIN PBIHOK ¢ pexXuMoM paboTsl ¢ 10 1o 20 yacos.
00O «Crporiuentp» yBenomuino AO «CuHeMapoH» O PACTOPKEHUU HOTOBOP
apeH/pl, TIOCKOJIbKY KHUHOTE€aTp MeEIIaeT UuX IUIaHaM, KpoM€ TOro,
KPYIJIOCYTOUHBIM ~ peXUM  TpeOyeT CEepbE3HbIX M3JEPKEK Ha  OXpaHy,
AIEKTPUYECTBO, KOTOPbIE OHU HECTU HE HamepeHbl, ogHako AO «CuHemapoH»
OTKa3aJiCsi OCBOOOJMTH TMOMEIIeHUue. Torna COOCTBEHHHK 37aHUs TEPEKPHLT
JIECTHUILYy Ha 5 3TaX, YCTAaHOBUB OCTOHHOE OTPAXKJICHHE HAa YETBEPTOM DITAXKE
JIECTHUIIBI, KOTOPOE MpEenaTcTBOBaN0 mpoxoay mnoceruteneil. AO «CruHemapoHn»
0JIaraeT, YTO COOCTBEHHHK 3/IaHWS HEOOOCHOBAHHO MPEMSTCTBYET MOJIb30BAHUIO
nomemenneM.  OOO «CrpoleHTp» Mmojaraigo, 4TO SBISISICH COOCTBEHHHKOM,
MOXET YCTaHABIMBAaTH y ceOs B 3HaHUU JIFOOBIC TIEPETOPOJKH IO CBOEMY
YCMOTPEHHIO, B TOM YHCJIE U Ha CBOUX JiecTHUIaX. Kakue rpaBa CTOPOHBI UMEIOT
Ha 31aHue U omemenue? Jlomxuo au OO0 «CTpoiiiieHTp» 00ecneunTh JOCTYM B
kuHotearp? Moxer i OOO «CTpolUEHTp» CTPOUTH MEPETOPOAKH B CBOEM
3naHuu. JlaiiTe MpaBoBYIO OLIEHKY CIIOKUBIIMMCS MTPABOOTHOILLIECHUSIM.

MakcuMaJdbHBIN 0211 32 BeINOJIHEHHNe 3aganuda — 10 0a10B

OtBer: OOO «ToproBo-pa3BiekarelbHbIi  HEeHTp 3Be3mouka» u  AO
«CrHeMapoH» 3aKJIIOYUIN JOTOBOP APEH]IbI MOMEIIECHUS (YaCTU 3[aHUs) CPOKOM
Ha 10 ner u 3apeructpupoBanu ero. CormacHo cratbsim 606 u 607 I'K PO
CTOPOHBI BIPABE 3aKIIOUUTH TAKOW JIOTOBOP APEHJIbI, IO KOTOPOMY apeHAaTOpy BO
BJIQJICHUE U TOJb30BaHUE TMPEAOCTABISECTCS HE BCA BEIIb B IIEJIOM, a TOJBKO €€



yacTb (a63.2 1. 9 [locranoBnenus [Inenyma Briciiero Apourpaxnoro Cyaa PO or
17 wos16pst 2011 r. Ne 73 «OO OTHEnbHBIX BOINpPOCAX MPAKTHUKU IPUMEHEHHS
npaBui ['paknanckoro kojaekca Poccuiickoit @eneparuu 06 apeHJ:[e»l).

N3 ycnoBuil 3agauM HEACHO, KAaKME HMEHHO YCIOBHS HCIIOJIb30BaHUs
MOMEINICHHsT ObUIM 3aKpeIieHbl B JIOTOBOPE, HO MPU OTCYTCTBUU OTIEIBHOTO
YCIOBUSI JOTOBOpa O  KPYIJIOCYTOYHOM  HCIIOJIb30BAaHUU  apEHIOBAaHHOIO
NOMEIIeHHs B 3/1aHuu, coOcTBeHHHK 3/1aHusgd — OO0 «ToproBo-pa3BieKkaTeIbHbIN
LHEHTp 3BE370YKa» JOIMYCKAJl MCIOJIb30BAaHUE AapeHIaTOpPOM IOMEIICHUS B
KPYIJIOCYyTOYHOM pexume. Takue cheruduueckue YCIOBHsS HCIOIb30BaHUS
MOMEIICHHS Ha MPOTHKEHUM 4 JeT 0e3 BO3paKCHH CO CTOPOHBI apeHA0aTeNs
MOTYT OBITh KBaTU(UIIMPOBAHBI KAK CIIOKHBIIASCS MEXKIY CTOPOHAMH JOTOBOPA
MpaKTUKa B3aWMOOTHOIIEHUHN, KOTOpas JOJKHA OBITh YYTEHA TPHU TOJKOBAHUHU
yciioBUid oroBopa apessl (ct. 431 'K POD).

Cornacuo 1. 1 cr. 617 'K mepexon mpaBa cOOCTBEHHOCTH Ha CIaHHOE B
apeHay MMYIIECTBO K JIPYTOMY JHUIy HE SBJISIETCS OCHOBAHUEM [JISi WU3MEHEHMS
WIM PACTOPXKEHUsS JIOroBopa apeHjbpl. Takum oOpa3oM, B JOTOBOPE apeHJbl
MOMEIIEHUS apeHaoaaTeneM nocie npojaxu 3aanus craao OO0 «CrpoiueHTpy,
IpU STOM YCJIOBHS JOTOBOpa apeHIbl HE MOJJIEkKAT H3MEHEHUIO U JOJDKHBI
UCIIOJIHATHCS. HOBBIM ~ COOCTBEHHHKOM-apEHJIOJAaTeieM B  COOTBETCTBUH  C
YCIOBUSIMM apEHIIbl W CJOKHMBIIEHCA MPAKTUKOW B3aWMMOOTHOUIIEHUS CTOPOH.
Takum  obpazom, OOO «CTpoilieHTp» SBISETCS COOCTBEHHUKOM 3/IaHUS U
apeHI0aTeNIeM IO JIOTOBOPY APEHbI, 3aKIFOYEHHBIM 10 Mpojaxu 3aaHug ¢ AO
«CuHeMapoH», SBISIOIIETOCS ApEHJATOPOM MOMEIIEHUS W HUMEIOIIHUM IPaBO
BJIAJCHUS U TIOJb30BAHUS IMOMEUICHUEM, a TAKXKE IMPaBO OeCHpensiTCTBEHHOTO
JOCTyIa K MOMEUIEHUIO Ha YCIOBUAX JOTOBOPA apEH/Ibl TOMEILICHHUS.

Takxe cienyer OTMETUTh, 4TO B COOTBETCTBUHM C 1. 3 ¢T. 307 'K P® mpu
YCTAaHOBJICHMM W WCIIOJHEHHH O0053aTeNbCTB CTOPOHBI 00s3aHBI JIEHCTBOBATH
100pPOCOBECTHO, YUYHUTHIBAas MpaBa M 3aKOHHBIE MHTEPECHI JIPYT NIPyra, B3aWMHO
OKa3bIBasi HEOOXOJIMMOE COJIEHCTBUE AJIA JOCTIKEHUS 1M 0053aTeNbCTBa, a
TaK)Ke MPEAOCTaBIISAS IPYT APYTY HEOOXOAUMYIO HH(POPMAIIHIO.

00O «CTtpoiilieHTp» HAMPaBUIO YBEAOMIIEHUE O JTOCPOUHOM PACTOPKEHUU
JIOTOBOpPa, OOBSICHUB CBOE€ TpeOOBaHMWE TIJIAHOM OOYCTpPOMCTBA B 3[aHUU
CTPOUTENIIBHOTO pPBIHKA M YPE3MEPHBIMM HW3JECpKKAMU Ha MOJAEpKaHUE
KpyriocyrouHoi pabotsl kuHotearpa. Ctr. 619 I'K P® copepxkut mnepedyeHb
OCHOBAHMM, NMPU BO3HHUKHOBEHHWU KOTOPBIX apeH]IoAaTellb BIIpaBe MOTpeOOBaTh
JIOCPOYHOT'O PACTOPKEHUSI JOTOBOPHI, MPU STOM JIONOJHUTEIbHBIE OCHOBAHUS
MOTYT OBITh YCTAHOBJIEHBI JOTOBOPOM apeHnbl. AHamu3 TpedoBanus OO0
«CTpOHLIEHTP» O pacTOpKEHUs JOTrOBOpa apeHAbl CBHUIETEILCTBYET O €ro
HecooTBeTCTBUU HopMaM cT. 619 'K P® u mnpuHuuny no6pocoBECTHOCTH MpU
YCTAaHOBJICHWH, W3MEHEHWHW W TpeKpaiieHnn o0s3aTenbcTB. CremoBaTenbHO,
TpeOOBaHUE O PACTOPKEHUH JOTOBOPA HEMPABOMEPHO.

[To obmemy mpaBwmiy, 3akperieHHoMy B cT. 209 'K P®, cobcrBeHHUK
BIIPABE MO0 CBOEMY YCMOTPEHHIO COBEpIIATh B OTHOIICHUU MPUHAIIEKALNIETO EMY

! Jlanee — IMocranoBeHue ITnenyma BAC P® ot 17 Host6pst 2011 1. Ne 73.



UMYIIECTBA JIOObIE ACHCTBUS, HE MPOTHBOPEYAIINE 3aKOHY M MHBIM IPABOBBIM
aKTaM M HE Hapyllarollue MpaBa U OXpaHsIEMble 3aKOHOM MHTEPECHI APYTUX JIULI.
Y cTaHOBUB B 3/1aHUU NIEPETOPOAKHU U 3a0JI0KUPOBAB Ul OCETUTENIEH KMHOTEaTpa
noctyn k Hemy, OOO «CrpoiilieHTp» HapyUIWI [IpaBa apeHAaTopa, CO34aB CBOUMU
JNEHCTBUSAMH MPEMSATCTBUS T0JIb30BAHUIO CAAHHBIM B apeHly MOMEILEHUEM, YTO
SBJIIETCSL HapylIeHHeM joroopa apeHabl. Takum obpasom, AO «CuHemapoH»
BIIpaBE IMpPENBABUTh HCK K apeHI0JaTeNll0 00 YCTpPAaHEHUM MPEMSITCTBUA K
MOJIb30BaHUIO APEHJIOBAHHBIM MMYIIIECTBOM, a corjacHo 1. 1 4. 1 ct. 620 'K P®
apeHIaTop MOXKET MOTPEOOBATh U JOCPOYHOTO PACTOPKEHUS JOTOBOPA APEH/IBI.

CnepoBarenbHo, OOO «CTpoHUEHTp» MO OO0ImEMY MPAaBHIY MOXKET
yCTpauBaTh B NPHUHAIEKAIIEM €My 3JaHHHM MEPErOPOJAKU TOJBKO IMPHU YCIOBUU
cOOIOJIeHUsI MpaB M 3aKOHHBIX MHTepecoB apeHpatopa (AO «CuHemapon») B
M0JIb30BAaHUU APEHJOBAHHBIM ITOMEIICHHUEM U 00ECIIEUeHUH OeCpEnsITCTBEHHOTO
JOCTYIIA K HEMY.

11. PackpoiiTe coqepkaHue MPUHIIUIA ABTOHOMUHU BOJIM YYACTHUKOB TPaXkKIaHCKO-
MPaBOBbIX OTHOLIEHUW. [IpuBenuTe mpUMeEphl €ro peanu3alud B KOHKPETHBIX
MPAaBOOTHONIEHUSAX. B Kakux ciy4asix OIMYCKAaeTcs OTCTYIUIEHME OT 3TOTO
puHOHNA?

MakcuMaJdbLHBIA 02171 32 BRINOJIHEHHE 3aJaHus — 3 0aJ1a

Otser: [IpyHIMT aBTOHOMUH BOJIM 3aKpEIUIEH B M. 2 ¢T. | I'pakaaHcKoro koaekca
P®: ¢duznueckue U OpUIUYECKHE JUIA MPUOOPETAIOT M OCYIIECTBISIOT CBOU
rpaXJIaHCKUE TMpaBa CBOeH Bojieil U B cBoeM uHTepece. OHM CBOOOJHBI B
YCTaHOBJICHHH CBOMX IPaB U 00513aHHOCTEN HA OCHOBE JIOrOBOpa U B ONPEIEIECHUN
JI00BIX HE MPOTHUBOpEYAIlMX 3aKOHOJATENbCTBY YCIOBUN JoroBopa. IIpunummn
aBTOHOMHUM BOJIM, NPUHSATHE BO BHUMAaHHE TOCYNapCTBOM 3aKOHHBIX YaCTHBIX
MHTEPECOB  YYAaCTHUKOB TIPAXKIAHCKUX IMPABOOTHOLICHWHA MPEIONpenesser
OPUMEHEHHE METO/la JO3BOJIUTEIBHOCTH NIPU PEryJIMpPOBAaHUM TPaKIaHCKUX
IPABOOTHOUIEHUM, JUCIIO3UTUBHOCTh  OOJBIIMHCTBA HOPM  TPaXXIaHCKOIO
3aKOHOJATENbCTBA.

Haubonee spko mnOpuHOMO  aBTOHOMHHM  BOJHM  MPOSIBISIIOTCS  MpHU
OCYUIECTBJIEHUH IIpaBa COOCTBEHHOCTH M UHBIX BEIHBIX MMPAB, UHTEIIEKTYaIbHBIX
npaB, B JOTOBOPHBIX OTHOIIEHHUSX (NMPUHLMUII CBOOOIBI JOroBOpa), CBOOOJIE
BbIOOpa Hanbosee 3PGHEeKTUBHOTO Croco0a 3alIUThl IPAXKIAHCKUX MPaB.

OTtcTymieHus OT NMPUHIMIIA aBTOHOMHUH BOJIM, KaK MPAaBUIIO, TOMYCKAETCs B
Hensx CcoOJIIOJIEHWSs TpaB M 3aKOHHBIX HHTEPECOB JIPYTUX  YYACTHUKOB
IpaXIAaHCKO-TIPABOBBIX  OTHomieHuil. K mpumepy, He  Jomyckaercs
370ynoTpeOJieHHe TMpaBOM, HCIIOJNB30BAHME TPaXJAHCKUX TMpaB B LEJSIX
OTrpaHUYEHUS] KOHKYPEHLIMU; OCYIIECTBICHHE MpaBa COOCTBEHHOCTH HE JOJKHO
YIIEMJISITh UHTEPECHI APYTUX JIUI; TOMYCKAeTCs OrpaHHuYeHue cBOOObI TI0TOBOpa
B Ienax oOecrnieueHus: OajgaHca SKOHOMHUYECKHMX HWHTEPECOB CTOPOH, 3allluTa
c1aboit CTOPOHBI B IOTOBOPE.



OTtcTymiieHre OT NPUHLKIIA aBTOHOMHMH BOJIM TakKe JOMYCKAeTCs B LENSIX
OXpaHbl OCHOB IPABOMNOPAJIKA U HPABCTBEHHOCTH, OOECIEUYEHHS] HAIIMOHAIBHOM
oe3onacHoctu. K mpumepy, HenelcTBUTENbHA CHIENKA, COBEPIICHHAs C IENbIO,
MIPOTUBHOM OCHOBAM HPABCTBEHHOCTH M TmpaBomnopsaka, ['K PO ycranaBiuBaer
3ampeTbl W OrpPaHMYEHUs] HA  JIApEHUE  OMNpPEJCICHHBIM  CyObEeKTaM
MIPABOOTHOIIEHUH.

Takxe OTCTyIUIEHHE OT MPUHIMIIA ABTOHOMHUU BOJIM JIOITYCKAETCS C LIEJIbIO
CTUMYJIMPOBAaHUSI BOBJICUECHHUS PE3YJIBTATOB MHTEJUIEKTYaJIbHON NEATEIbHOCTH B
UMYIIECTBEHHBIH 000poT. K mpumepy, B OTHOILIEHHUH HEKOTOPBIX PE3yIbTaTOB
WHTEJUIEKTYaJIbHOM JESITEIbHOCTH IPUMEHSIETCS TPUHYIUTEIbHAS JTULICH3US.

12. ®enoToBa Aana 3aBeJOMO JIOXKHBIE MMOKA3aHUS MO0 YTOJIOBHOMY JIeNy, KOTOPOE
OBLJIO BO30YXJEHO MPOTHUB €€ COCEAKU MO0 KOMMYHAJIbHOM KBapTupe BaHOBOM.
Uepe3 aBa Mecslia Mocjae BBIHECEHUS IMPUTOBOpa 00 3TOM CTaJ0 W3BECTHO, U
®denoroBa ObLIA MIPUBJICUYCHA K YTOJIOBHONW OTBETCTBEHHOCTH 32 3aBEJIOMO JIOKHBIC
nokaszanus (4. 1 cr. 307 YK). Ha cyne ®@enoroBa o0bsicHUIIA, YTO Jalia JTOKHbBIE
MOKa3aHMsi, MOCKOJIbKY el ObUIo >kainb MBaHOBY, Tak kak MBaHOBa, Kak U cama
®denoroBa, BocmUThIBaeT rojoBasioro pedenka. Cyn HazHaumin @DenoToBOM
Haka3aHue B Buje mrpada B pazmepe 30 000 pybneit. @enoroBa, HE UMEBIIAS B TO
BpeMs paboThl, Mpocuia CyJl HA3HAUYUTh € MHOe Haka3zaHue. Ho cynbs moscHui,
YTO HE MMEETE MpaBa Ha3HAYUTh €l HUKAKOE JAPYroe Haka3zaHue, kpome mrpada,
HECMOTps Ha TO, 4rto caHkuus 4. 1 cr. 307 YK npemycmarpuBaer, 4TO
COOTBETCTBYIOILIEE MPECTYIJIEHUE «HAKa3blBaeTca ITpapoM B pasMepe 10
BOCBMUJIECATU ThICAY pyOJied WM B pa3Mepe 3apabOTHOM IUIaThl WIIM HHOTO
JI0X0Jla OCYXIEHHOTO 3a TEpPUOJa JO0 IIECTH MECSIEB, MO0 00s3aTebHBIMU
paboTaMu Ha CPOK JI0 YETHIPEXCOT BOCBMUAECITH YaCOB, TMOO UCIPABUTEIbHBIMU
paboTaMu Ha CPOK JI0 ABYX JIET, TMOO apecTOM Ha CPOK JI0 TPEX MECSIIEBY.

[IpaB nmu cyapa? IloscHuTe CBOM OTBET C OMNOPOM Ha JEHUCTBYIOIIEE
poccuiickoe 3aKOHOJATENbCTBO (IIPU OTBETE HEOOXOAMMO HUCXOJUTh U3 TOTO, YTO
BOMPoC 00 OCBOOOKICHUM OT HaKa3aHWUsI WJIM YTOJIOBHOM OTBETCTBEHHOCTH HE
obcyxmaercs).

MakcuMaJbLHBIN 02J1J1 32 BLINOJIHEHNE 3a1aHuA — 7 0aJ1J1I0B

OtBer: Ilpu oTBeTe Ha BONPOC 3aJlaud YYaCTHUK OJUMIIMAABI JIOJKEH
MPOJIEMOHCTPUPOBATh TOHUMAHUE CIIEAYIONUX MOMEHTOB: C OJIHOH CTOpPOHHI,
HaJIM4ue y CyJIbH OINpPEACICHHON JT0JM CYJIe0HOTO YCMOTPEHHS MPU Ha3HAYCHUU
HaKa3aHUsi C Y4YeTOM IMPUHIMMA CHOPABEUIMBOCTH, a C JPYrol CTOPOHBI,
CYILIECTBOBAHME TaKUX MPaBWI Ha3HAUYCHMS HaKa3aHWs, KaKk Ha3HaAYeHUE €ro B
npejenax CaHKIHUH, MPeyCMOTPeHHOM cTaTheli OCOOCHHON YacTH, U Ha3HAUCHUE
HaKa3aHUs ¢ y4eToM mnosoxkeHuid OO1ieit yactu YTrosioBHOTO Kojiekca. B cBs3u ¢
ATUM HEO0OXOAMMO ObUIO OOpaTUTh BHUMAaHWE HA aJbTEPHATHUBHYIO CAHKITUIO
COOTBETCTBYIOIIEH YTrOJIOBHO-IIPABOBOM HOPMBI, HO M YYECTh, UTO HAKa3aHUE B
BUJIe 00S3aTENHHBIX M MCIPABUTEIBHBIX PA0OT HE MOXKET Ha3HAYaThCsl JKEHIIUHE,
UMeEIoIel JeTell B Bo3pacte 10 Tpex Jier. [lpm 3ToM, 0OpaTMB BHUMaHuE Ha



MOXOKUM 3ampeT OTHOCUTEIBHO apecTta (3ampeT Ha3HayaTh €ro >KEHIIUHAM,
UMEIOIINM JIeTel B Bo3pacTe A0 14 ner), HeoO0X0AUuMO ObLIO TPOJEMOHCTPUPOBATH
3HaHME TOro, YTO apecT Kak BHJ HaKa3aHWs JO CHUX TOp SBISIETCS He
JEUCTBYIOLIUM BUIOM HaKa3aHUsl, MOCKOJIbKY BIUIOTh JI0 HACTOSIIETO BPEMEHU HE
CO3/aHbl YCIOBHUSA UIsl €T0 UCTIOIHEHUS. B CBSI3M ¢ ATUM OTBET Ha BOMPOC 3aJa4u
JOJDKEH ObUI  COJlep)KaTh TakKe HEABYCMBICICHHOE YyKa3aHWe Ha TO, YTO
YTBEPKJICHUE CYAbH ObUIO MPABUIBHBIM.

13. Umxenepa-koHcTpykropa KoBaneBa npuHsim Ha paboTy B KOHCTPYKTOPCKOE
OXOPO KPYITHOT'O MPOU3BOJACTBEHHOI'O XOJIJUHIA.

[Ipu 3TOM pyKOBOAWTENb OpPraHU3alMK MOTPEOOBAN BKIIOYUTH B TPYAOBOMH
norosop ¢ KoBaneBelM ycloBHE O 3ampere €My BO BpeMs pabOThl M IIOCIE
YBOJIBHEHUSI C Hee B TEYEHHWE MATH JieT pabdoTaTb B OpPraHU3ALMIX,
OCYILECTBJSIOIIUX KOHKYPEHTHYIO II0 OTHOLICHUI0O K JaHHOMY XOJIMHTY
JEATENIBHOCTh. BKIIIOUEHHE TAKOIrO yCJIIOBUA B TPYAOBOM JOTOBOP PYKOBOIUTEIb
OOBSICHIII HEOOXOAUMOCTBIO 3a00TUTHCS O COXPAHEHUH KOMMEPUYECKOH TaliHblI U
KOHKYPEHTOCIIOCOOHOCTH XOJIAMHTIA.

KoBajieB ¢ TakuM yCIIOBHEM COTJIACHJICS, COYTS apryMEHTBI PyKOBOIAUTEIIS
BIIOJIHE OIIPaBIaHHBIMU.

Cunraere 11 Bel jaHHOE yCIIOBHE TPYJOBOTO JIOIOBOpa COOTBETCTBYIOLIUM
POCCUHCKOMY 3aKOHOJATENbCTBY? APTyMEHTHUPYITE CBOU OTBET.

MakcuMaJdbHBIA 02171 32 BRINOJIHEHHE 3aaHus — 6 0aJ1J10B

Otgert: 1) CtopoHbI BlpaBe BKIIOYATh B TPYAOBOM JIOTOBOP JIFOOOE MOJOKEHUE
(ycmoBue), HO TMNOpU  YCIOBHUM, YTO OHO COOTBETCTBYET TPYJIOBOMY
3aKOHOAATEIbCTBY M MHBIM IMPABOBBIM HCTOYHHKAM M HE YXYHIIAECT MOJIOKEHUE
paboOTHHKA TIO CpPaBHEHHIO C HUMH (T.. CBOOOJA TPYIOBOTO JOTOBOpa HE
0e3rpaHuyHa).

2) BkiroyeHHOe B TPYJOBOW  JOTOBOP  YCIOBUE  IPOTHBOPEUUT
KOHCTUTYIITMOHHOMY TIPUHIIMITY CBOOOIBI TPY/Ia U HE MOXKET MPUMEHSATHCS.

3)laxxe mpu corimackuu pabOTHHKA BKIIOYHTH JAaHHOE YCJIOBHE B TPYIOBOM
JIOTOBOP, OHO HE JOJDKHO MNPHUMEHSATHCS BIOCJIEACTBUH, KAaK NPOTHUBOpEUAIlEe
3aKOHOJATENbCTBY (MPOSIBJICHUE MYOIMYHBIX Ha4ajl B TPYJOBOM IPABE).

4) MOXXHO JOIMOJIHUTH OTBET, YKa3aB, HApPUMEpP, YTO 3alIUTa KOMMEpPUYECKON
TallHbl 00eCTeuYnBaeTCs] UHBIMU CIIOCO0AMH, B YACTHOCTH, CO3JAaHUEM IMPABOBOIO
peXuMa KOMMEPUYECKOM TaWHbl B OTHOLICHWM OIIPEIEJICHHBIX CBEICHUMN,
BKJIIOYEHHE B TPYJIOBOH JOTOBOpP YCJIOBHS O HEpas3rJalleHUd KOMMEpPUYECKOn
TaliHbI, MPUBJICYEHUE K FOPUIUIECKON OTBETCTBEHHOCTH 3a €€ pa3rialleHue).

14. Tlomemuna Jlapuna, mMatb Tateansl Jlapunoin (A.C. Ilymkun «EBrennii
Oneruny»), ynpaBisisi UIMEHHEM, «e3xKajia Mo padoTam, COJMa HAa 3UMY TPHOBHI,
BeJa pacxojibl, Opuia 0b1». CpaBHUTE NPUHLIUIIBI, ONIPEACIISIONINE CErOHAIIHUN
NPU3bIB Ha BOMHCKYIO CIYKOy, W T€, KOTOpbhle OBLIM aKTyaJIbHBI BO BpEMs
nercteusg pomana A.C. Ilymkuna?



MakcuMaJbHbIN 0211 32 BBHINOJTHEHUE 3aaHus — 8 02J1J1I0B

OtBert: [loaHBIM OTBET Ha JAHHBIM BOMPOC TPEOOBAJ OCBEIICHUS CIIEIYIOIINX
npo0JieM B CPAaBHUTEIILHOM aCIEKTe:

B mnacrosmee Bpemss B Poccuiickonn @Penepanuu AEHCTBYET TNPUHLIMIT
BceoOIeld BOMHCKOM 00s13aHHOCTH. Bo Bpemena aerictBus pomana A.C. Ilymkun
«EBrenuii OHerun» apmMusi KOMIUIEKTOBAJIACh MPU MOMOIIM PEKPYTCKUX HAOOPOB.
[Ipy 3TOM peKpyTUMHA PACIPOCTPAHATIACH TOJBKO HAa IMOJATHOE HACEJICHUE
(KpecThsiHE ¥ TOpOXKaHE), a HeoOXOIUMOEe KOJIMYECTBO «IIPU3BIBHUKOB)
ONPEAEISIIOCh IMyTEM PACKIAJKA MOBHHHOCTA HA ONPEAECIEHHOE KOJIMYECTBO
TOPOJICKUX M CEJIBCKUX JBOPOB B TMOPSAKE OYEpEMHOCTH wWin Kpedus. Taxum
o0pa3oM, Jaxke HE BCE MPEJCTABUTEIM MOJATHOTO HACEJEHHUS MYXKCKOTO IoJja
MOTJIM TIONacTh Ha BOMHCKYIO ciy:k0y. HeoOxomumo ObUTO Takke ykKaszaTh, YTO
peKpyTCcKas cucTema Oblila 3aMEeHEHa BCeoOIlel BOMHCKOW MOBHHHOCTBIO B XOJI€
OypKya3HbIX pedhopM BTOPOI 1mojoBHMHBI XIX Beka.

[Ipu cymecTBOBaHMM PEKPYTCKOM IOBMHHOCTHM OTBETCTBEHHOCTH 32
[IOCTABKY B apMHUIO PEKPYT M3 IMOMEIIUYbUX KPECThAH HECIM HX XO035€Ba, 4TO
COOTBETCTBYET clioBaM «Opuiia JIObD» M3 MNpUBENEHHON uUTaThl O JlapuHO¥-
cTapuieil. 3aKOHOJATEIbCTBO TOrO BPEMEHU JOMYCKaJ0 BO3MOXHOCTh JUIs
MOMEIIMKA CaMOMy ONPEAECIATh OYEPEAHOCTHh  OTHPABICHUS  PEKPYTCKOU
MMOBUHHOCTH C HEKOTOPBIMHM OTpaHHMYCHUsAMHU. B Hacrosiee BpeMs NOPSIOK
KOMIUICKTOBAHMSI W HECEHHUSI BOUHCKOM CHykObl Tpaxaan P® ycTaHOBIEH
3aKOHOJIATEILHBIM MOPSAIKOM U HE 3aBUCHUT OT MPOU3BOJIA YACTHBIX JIMII.

[Ipy oOKOHYATENBHOM OILIEHKE OTBETAa MPUHUMAIUCh BO BHHUMAaHUE
KOPPEKTHOCTh (DOPMYITMPOBOK U TMPUBEACHUE YMECTHBIX JOTOJHUTEIbHBIX
MCTOPUYECKHUX CBEICHUM.

15. TpynoBoe 3aKOHOIATENHLCTBO HAXOIUTCS B COBMECTHOM BeneHun Poccuiickoit
®denepanuu U €e CyObEKTOB. DTO O3HAYAET, YTO HOPMATHUBHBIC MPABOBBIC AKTHI,
pPEryIMPYIOLIAE TPYAOBbIE OTHOLICHUS, MOTYT HIPUHUMATbCS KAaK HAa YPOBHE
denepanuu, Tak ¥ Ha YPOBHE €€ OTJIETbHBIX CyObEKTOB.

Kakue, 1o BaiieMy MHEHUIO, IPUHIIUIBI (OCHOBHBIE MTOJIOKEHUS ) JIEKAT B OCHOBE
pasrpaHuyeHUs TOJJHOMOYUH (DeiepalibHbIX OPraHOB rOCY/1IapCTBEHHOM BIACTU U
OpraHOB IrOCYJIapCTBEHHON BJIACTH CYOBEKTOB B chepe peryIupoBaHus TPYAOBBIX
OTHOIIECHUI?

MakcuMaJbLHBIN 02J1J1 32 BLINIOJIHEHHE 3a1aHUA — 5 0a/1710B

OtBer: Ilpu oneHMBaHMM OTBETAa YYAaCTHUKA YUMUTHIBACTCA KOJUYECTBO
YIOMSIHYTBIX B OTBETE IIPUHLIMIIOB PA3rpaHUYEHUS IOJTHOMOYHM, B YACTHOCTH:

- paszerneHue chepbl COBMECTHOIO BEIEHMSI 110 KPYTy BOIIPOCOB C yU€TOM
HEOOXOJMMOCTH YCTAHOBJIEHUSI OCHOB IIPaBOBOTIO PErYJIUPOBAHUS TPYIOBBIX
OTHOIIIEHUH Ha (efiepaIbHOM YPOBHE U 3aKpEIUICHHs 332 CyObEKTaMHU MOJTHOMOYHIMA



[0 YPETryJIUpPOBAaHHIO BONPOCOB, HE OTHECEHHBIX K BEICHUIO (enepabHbIX
OpPraHOB I'OCYJIapCTBEHHOM BJIACTH;

- HEJOIYCTUMOCTh YMAJICHUS Ha PETHOHAJIBLHOM YpPOBHE (heaepaabHOTO
CTaHJapTa [IpaB U rapaHTUil pabOTHUKOB;

- IPUHLMII ONEPEeXkKArOIIEro HOPMOTBOPYECTBA CYOBEKTOB, MO3BOJISIOLIMIA
UM BOCIOJHHUTH IPaBOBOM NpoOen IMpH OTCYTCTBUU (enepalibHON HOPMBI, HO
TpeOyIOIMIA  BMIOCJIEACTBUM MPHUBECTH PETHMOHAIBHOE 3aKOHOJATENbCTBO B
COOTBETCTBHE C (heepaabHbIM;

- NpUHOUN OMOJKETHOW 00€CIeYeHHOCTH, TMO3BOJSIONINN CyObeKTam
npunumate HITA, TpeOyroniue OrOMKETHBIX PacXo0Jl0B, TOJBKO IPH YCIOBHH HX
o0ecrniedeHus 3a c4eT 010/PKeTa COOTBETCTBYIOIIETO CyOBEKTa, U JIp.

MakcuMajibHasi CyMMa TeXHUYECKUX 0a/1JI0B 32 BBINOJHEHHE BCeX 3alaHUMl -
100 TexHuyeckux OasioB. 1 TexHHYeckuil Oanjg paBeH 1-my HTOroBOMYy
oay™.

*TIpumeuyanne: Ilpu npoBepke padoT 3aKJIHYUTEIBLHOr0 3Tana OJauMNIuaIbI
JKIOPH MCXOAMJIO U3 NMOHUMAHUA TOr0, YTO YYACTHHKHU B CBOHX padorax He
AOJKHbI  OBLIM  [IO0CJIOBHO BOCIPOM3BOJMTH KOHKPETHbIC I10JIOKECHUS
HOPMATHBHBIX NMPABOBbIX AKTOB € COOTBETCTBYIOIIMMH CCHIIKAMH HA HHUX.
OT y4acTHHKOB TPe0OBaJI0CHh MOHMMAHUE OCHOB IIPABOBOI0 PeryJIMpOBaHUA
3aTPOHYTHIX cdep KU3HU O00IIEeCTBA, H3JIOKEHHME COACP:KAHHUA M CMBbICJIA
ACHCTBYIOLEr0 3aKOHOAATENbCTBA, 3HAHHE OCHOB TEOpPUM MpaBa H
COOTBETCTBYIOIIUX OTpacjeil mnpaBa, a TaKke MPABOBbIX IPUHIHUIIOB.
OuenuBanue padoT y4yacTHMKOB OMMIHAAbI OCYILIECTBJISACTCH IO CTENEHH
UX NPUOJIMIKEHHS K MPEJICTABJICHHBIM 0TBETaM (KPUTEPUAM OLICHMBAHUS).



