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[Ipobstema cooTHOIIEHUsT TTpaBa U 3aKOHA, KAK CJIELYeT OTMETHUTD, CYIIECTBOBAJIA ITPAKTH-
YeCKUil BCerja ee ¢ IPeBHEHINX BPEMEH, C TeX MOpP, KaK MOsIBIIOCH IPeICTaB/IeHNe O IIPaBe.
AkTyaapHOCTH TTPOOJIEMBI OOYC/IOBICHA TEM, 9TO OHA HE SABJIAETCH POCTBIM U3MbBIIIICHIEM
0OBIBATEILCKON KU3HU OTJE/IBHBIX JIOJIEH, a PeaJIbHbIM HAJIMIUEM OIPEJIEICHHBIX KPUTEPUEB,
110 KOTOPBIM Ha PsAJIy ¢ 3aKOHAMH UM COOTBETCTBYIOIIUMU, CYIIECTBYIOT U TAKAE 3aKOHOIATE/b-
HBIE [T0JIOYKEHUsT, KOTOPBIE HE COOTBETCTBYIOT JJAHHBIM KPUTEPUSM. SHATUMOCTD PA3rPDAHUTICHUS
IpaBa M 3aKOHA MPEXKJIe BCETrO MPOSBISIETCA B MOHUMAHUN CYIITHOCTH MIPABA, €r0 POJIA B KU3HU
obmectBa. HanboJsiee octpo BeTaeT npobsieMa B COOTHOIIEHUN TIpaBa U 3aKOHA, MPEJIJIO?KEHHOM
MO3UTUBUCTCKUM TIOXO/IOM ITpaBononnManus. JLig mo3uTuBu3Ma XapakTepHO OTOXKICCTBICHIE
mpaBa u 3akoHa. [IpaBo, B TaHHOM cjIydae, CBOJMTCS K yCTAHOBJIEHUIO 3aKoHOaTe 5. [lorsarue
€CTECTBEHHOI'O IPaBa U WHBIE MTOJIXO/IbI B IOHUMAHUU IIpaBa 3/IeCh He OoJiee, YeM abCTpaKIns,
OCHOBaHHAs Ha, UCKJIOYUTETHHO CYObEKTUBHBIX OIEHKaX Jiojeil. B ¢Bs3u ¢ 5Tum, BO3HUKaET
cTIeIyIomast 3HaINTeIbHAS JIJIT COBPEMEHHOTO JYe/I0BeKa IMpob/ieMa: 0TIy K/ IeHne TIpaBa OT HEro
caMoro, Kak CyObeKTa, KOTOpasi BbIPDAXKAeTCS B HEIIOHUMAHWK IIPaBa, KaK HEYITO MCXO/ISIIEro
OT Hero )e. PaccMoTpeHnne JaHHOTO BOIPOCa OBLIO MPEAIPUHATO PIJIOM M3BECTHBIX YUEHBIX,
TaKnuX Kak, Harmpumep, /zxon JIOKK, /11sT KOTOPOTO 9eJIOBEK IMOCTOSTHHO TIPEeOBIBAET B €CTECTBEH-
HOM coctosianu [6]. [aHHOE cocTostHMe sIBIISIETCsT COCTOSTHIEM paBeHCTBa|6|, mpu KoTopoM Jsirobast
BJIACTD U IOPUCIUKITUS SIBISIOTCA B3aUMHBIMU. JIf000# HAPYIUBIING TpaBa JIPyroro, MOKET
ObITH IOJIBEPIHYT HAKA3AHUIO JOCTATOYHBIM JIJI IPEJIOTBPAIEHUs KAKOIO-JIM00 HAPYIICHUS.
Obparrenue K MpUpoO/Ie CAMOTO YeI0BeKa IIPOCIekKnuBaeTcs u B paborax [lerparkurkoro, canras-
IIIEr0, 9TO MPABO SIBJISIETCA PE3YJIBTATOM IICUXUYIECKON JIesATeIbHOCTH YeJIOBEKa, OCPEJICTBOM
KOTOPOI, CO3/IAI0TCs TIOHSITHS HPABCTBEHHOCTHU U TIPABA, a 3aKOHOIATEILHOMY PEryIUPOBAHUIO
OJIJIEZKUT TOJIBKO HamboJiee 3HAUMMAsl 9acTh u3 Hux|3|.

[Ipobsiema cooTHOIIEHNS TIpaBa W 3aKOHA U cefidac He sBJISETCA JI0 KOHIIA Pa3penieHHoil.
Ho sTo mponcxoauT OTHIONE HE TOJBKO M3-3a TOTO, YTO Pa3JIMYHbIE CIENUAJUCTHI B 00JIacTh
paBa MMEIOT Pa3/InIHbIe MOJIXO/IbI K ee paspernennio. [IpaBo n 3aKOH paccMaTpUBAIOTCS, Kak
HEYTO OTOPBAHHOE OT CAMOT'0 YeJI0BEKA, KOTOPBIH 110 CyTH U SIBJISIETCS HOCUTEIEM COOTBETCTBY-
IOIUX IPABOBBIX BO33peHuil. Bo MHOTOM 9T0 MponcxouT 1o mpuduHe OOSI3HU YHTHU B IPEIMETHI
MCCJIeIOBAHUS IPYTUX HAyK, HO JII00asi TeopeTndeckasi HayKa JjIsl [TO//IepKaHusi COOCTBEHHOTO
CYIIECTBOBAHUS JIOJKHA —AKIEHTUPOBATH CBOE BHUMAHME HA MEXK/IUCIUIIMHAPHBIX CBA3AX, B
KOTOPBIX COJIEPXKATCsT HOBBIE TIOIXO/IBI JIJIsT Pa3pelnieHust MOCTaBIEHHBIX ef0 BOIpocoB. Ooumme
PA3JIMYHBIX TOYEK 3PEHUsl, MPOTUBOPEYAIINX JPYT JPYTY, IIIOC CTPEMJIEHUS JeHCTBYIONIErO
BaKOHOATE ST C(hOPMHUPOBATH OIPEIE/IEHHBIN TUI TTPABOCO3HAHMS CO3/IA€T TO, UTO, HAIIPUMED,
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dpanmyscknit punocodp 2Kan Boppwuitap naszbiBag rumneppeasbHOCTBIO B cBoeit pabore «Cu-
MyJISIKpBI 1 cuMysisitiust» |[5]. TIpaBo 910 Beeryia npaBo Ha 4To-n60, HA KAKOe-Jbo JiefcTBre,
Oe3/ieficTBIE WK Ke BO3J/epyKaHue, U OT TOro, u oT jipyroro. Mexoas u3 3Toro npaBo cooTHe-
CeHo co cBODOOJION, HO cBODOJA OoJiee MIMPOKOE MOHATHE T.K., B €6 OCHOBE 3aJI0yKeHa MPUYINH-
HOCTb, OIIPEJIEIFIoNas 3aKOHOMEPHOCTDb Beex mpossienuii. [IpaBo, B ¢Boio odepe b, BbIpaxKaeT
HAIPABJIEHHOCTD PeajIu3aIlii 9TOM caMoit CBOOObI. 3aKOH CYIIEeCTBYET MOCKOJIbKY 9Ta HAIIPaB-
JIEHHOCTBH BBIDAXKaeTcsl B MpaBe W CJIYXKUT JIJIsI ee COHAIIPABJIEHHOCTH C BOJIEN 3aKOHOJATEJN,
HYKJaMI COBPEMEHHOTO ODIIECTBA. DTO M HAJJIEXKUT CTABUTH KPUTEPUEM B COOTHECEHHOCTU
mpaBa U 3aKoHa. Perrienne ke 1pob/ieMbl, OTUYKICHHUS IIPaBa OT YeJ0BEKAa, BO3MOXKHO IIyTeM
dopMHUPOBaAHUS Y KAXKJOTO OTJIEIBHOTO CYObEKTa €IMHOr0 KOHIENTYATILHOTO MO/IX0/Ia B ITOHU-
MaHUU 3aKOHA U TIPaBa, MPEIATCTBYIONEr0 (hOPMUPOBAHUIO JTUIIEHHON KU3HU JIOIMBI. TO/IbKO
caM JeJIOBeK JJIsi ceds 1 depe3 caMoro cebsi CIIOCOOEH ee PEInTb.
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