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Te3uckbl paboThbI

WNucturyT trust dpopmupoBalsics i 00ecIedeHusT CIIPABEIJINBOCTH C HEJIBIO ITPEeoaoJIeHus (hop-
MaJIbHOI cTporocTu ooIero mpasa. Bouin co3nanbr Kantenspekue Cyabl 1101 KOHTPOJIEM JIOP/Ia-
KaHIJIepa IJId paCCMOTPpeHUA HeTI/H_[I/IfI O IIOMUMJIOBaHUH U CIIPaBEIJIMBOCTH, KOTOPbIE HE OTBEYa-
Jin TpeboBaHUSIM common law. DTu cy/bl ypaBHOBEIIMBAIN CTPOTHe MTPaBUIa U CTOPOHE OBLIO
HEeOOXO/IMMO BBIOpPATh CHCTEMY IIPAaBHUJI, B KOTOPOI OyjeT paccMmarpuBaThbed jeso. Cymabl 00-
IIEro IIpaBa W IIpaBa CIIPABEIINBOCTH CTAJIH PACCMATPUBATL Pa3HbIe Jeja B 3aBHCHMOCTHU OT
OCHOBAHWII UCKOBBIX TPEOOBAHMUIA.

kkok

CymecTBoBaHUe Cyjla CIIPABEJIMBOCTA B aHIVIMICKOM crcTeMe MpaBa 0OyC/IaBIMBaeT HEOO-
XOJIUMOCTD JTUCKPEITMOHHOTO IIpaBa Cyjieil NpU BBIHECEHUM CYJIeOHBIX PEIICHUil, OCHOBAHHDBIX
Ha trust. CyabsaM HY»KHO HPUATH K CIPaBEIJINBOMY BBIBOLY, JlaKe €CJI 9TO He OyJIeT CTPOro
COOTBETCTBOBATH 3aKOHY. Takmm 00pa3oM, equity mpejcraBiisierT coboil cucteMy ujieii, KoTopbie
Jal0T BOSMO2KHOCTDb CYAbsIM BEPIINUTDL IIPaBOCY/IHUE. O,[LHaKO BO3HUKaET BOIIPOC HeO6XO,Z];I/IMOCTI/I
eIMHOOOPA3HBIX KPUTEPUEB CIPABEJIMBOCTU KaK CJIEJCTBUE POGhECCHOHAIBHOM aedopmarin
CyJen.

* Kk

CrpaBeIyIMBOCTD CJIeyeT 3aKOHY, UTO O3HAYAET, CIPABEIJIMBOCTD MOXKET HCIIOJIb30BAThCS
Jtst cobJTiojieHns (POPMAJIBHBIX IIPABUJI, TO €CTh MCIIOJIb30BAHUS aJbTEPHATUBHBIX IIyTel MpH
OTCYTCTBUM HapyIleHWi 3aKoHa JJIsT Hejomyennst caukmuit. Tak, secret trust cymecrByer s
00X0/1a 3aKOHO/IATE/ILCTBA, YTOOBI UMYIIECTBO, KOTOPOE CTAHET IPE/IMETOM 3aBEIaHusd, MOIJIO
CTaTh YacThIO TPACTOBOrO (QOHJIA, U HACJIEHUK YAEPXKUBAJ UMYIIECTBO JIJIsi TPEThEro JIHUIA,
obecrieuentoe HedopMaIbHON JOrOBOPEHHOCTHIO [8].

kkk

Equity paccmaTpuBanch Kak 9acTb €CTECTBEHHOTO TPABOCY M, ITO/IEZKAINAS UCIIOTHEHIIO
B CyJIeOHOM TIOPsAJIKEe, HO He obecriednBaeMasi CylaMu OOIIEro mpaBa BBULY (hOPMATMCTUIHOCTH
nocsieHeii. To ecTh JiBe cUCTEeMBI JOMOJHAINA JIPYT JIPYyTra, XOTd U3HAYaIbHO equity obecrievn-
Basiach ad hoc B Bompocax trust. Equity cdopmupoBaio HOBBIE cpejicTBa IIPaBOBOil 3allUThHI,
KOTOpbIe ObLn 6ojiee PasHOOOPAa3HBIMU U TBOPYECKUME (CyjeOHBIN 3amper, 06s3aHHOCTD UC-
IIOJTHECHU A O6HBaTe.HbCTBa, BBICTaBJICHUE CUETa U T. H.) B OTJIMYMM OT BO3MEHICHUA y6bITKOB B
cucreme OOIIEero mpasa.

Kk

HeobxoaumocTs JierannsnpoBarh equity ObLIO 00yCJIOBIEHO UCTOPUIECKUMU MTPEIITOCHIIKA-
MU JIJIsi COXPAHEHUs] HOBBIX MEXaHU3MOB B IIPABOBOM I10JI€ U OCYIIECTBJICHUS IOCYIaPCTBEHHOIO
koHTposist HaJ Humu |1]. Hanpuwmep, anrmmiickoe «common laws He mpeycMaTpuBaJo CIIo-
co0 OTUYKJIEHUA 3eMJIH, aBJIdroNieiica deo/laabHOll COOCTBEHHOCTHIO, Yepe3 3aBellaHne, KOTO-
poe JIeiicTBOBAJIO TOJILKO Ha FOPOJICKUE 3eMJId. Bajeser 3eMn MOT IepeiaTh e€ OJTHOMY WJIN



Kongepernuusa «/lomonocos 2020»

HeckoJIbKUM «feoffee» st pacropsizkerust 5Toit 3eMuiéit, HO ge GaKTO OH OCTAaBAJICS ITEPBOHA-
JaJIbHBIM €€ BJIaJlesiblieM. Takue mpaBoBble MHCTUTYTHI KaK trust m use cTajm MCIOJIb30BaThCs
JJIsl TOPO, YTO U3BECTHBIN aHTIMACKUi Cyjibst DaBap Koyk HasBas MOUeHHUIeCTBOM |7].
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